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LIST OF PRATIDHWANT’S VISITS TO CORRECTIONAL HOMES

22.10.2017-24.12.2018

SL No Date Purpose

1. 22™ October,2017 First Visit of the team of Pratidhwani to Morigaon District
Jail
Organisation of a Legal Aid Camp & Awareness Camp in
collaboration with the District Legal Services Authority and
District Judiciary

2. 28" October,2017 and Second visit to Morigaon District Jail for free legal

20t October, 2017 assistance and service to inmates

3 3" November, 2017 Third visit to Morigaon District Jail for free legal assistance
and service to inmates

4. 6" January, 2018 Fourth visit to Morigaon District Jail to render legal aid and
assistance to inmates

3 10™ January, 2018 Fifth visit to Morigaon District Jail to render legal aid and
assistance to inmates of jail

6. 12" January, 2018 Sixth visit to Morigaon District Jail to render legal aid and
assistance to inmates of jail

7. 20" January, 2018 First visit to Guwahati Central Jail to render legal aid and
assistance to the inmates of jail

8. 25" January, 2018 Seventh Visit to Morigaon District Jail to render legal aid
and assistance to the inmates of jail
Went to Morigaon District Court for moving release
petition

9. 17" February, 2018 Eight visit to Morigaon District Jail to render legal aid and
assistance to the inmates of jail

10. 25" February , 2018 First visit to District Jail Mangaldoi

Organisation of Legal Aid & Awareness Camp at District
Jail Mangaldoi in collaboration with the District Legal
Services Authority and District Judiciary




11. 18" March, 2018 Ninth visit to Morigaon District Jail
12. 19" March, 2018 Tenth Visit to Morigaon District Jail
Went to Morigaon District Court for moving bail petition
13. 7™ April, 2018 Eleventh visit to Morigaon District Jail
Went to Morigaon District Court
14. 7% April, 2018 Second visit to District Jail, Mangaldoi
Went to Mangaldoi District Court
15. 20™ , 21* and 22™ April, | First Visit to Jorhat Central Jail and Open Air Jail, Jorhat
2018 Organisation of Legal Aid & Awareness Camp in
collaboration with District Judiciary, Jorhat and District
Legal Services Authority
16. 30™ April, 2018 First Visit to District Jail, Goalpara and Organisation of
Legal Awareness Camp in collaboration with the District
Legal Services Authority and District Judiciary
17. 10" May, 2018 Twelfth visit to Morigaon District Jail
Went to Morigaon District Court
18. 15" May, 2018 Third visit to District Jail, Mangaldoi
Went to Mangaldoi District Court
19. 20" May, 2018 Second visit to District Jail, Goalpara
20. 23" June, 2018 First Visit to Central Jail, Tezpur in collaboration with
Tezpur Law College and District Legal Services Authority
21. 19" August ,2018 Twelfth visit to Morigaon District Jail
22. 25" and 26™ August, | Second visit to Jorhat Central Jail to render legal aid and
2018 assistance and collect information on DFN
Second visit to Open Air Jail, Jorhat for paper research
23. 9" September, 2018 Third visit to Goalpara District Jail to render legal aid and
assistance -
24, 13" October,2018 First visit to District Jail, Kokrajhar
25. 23" and 24™ December,

2018

First visit to District Jail, Dhubri




Assam Schedule VII, Form No.127
High Court Criminal Form-No.(M) 106,

ORDER SHEET FOR MAGISTRATE ORDERS
DISTRICT: MORIGAON.

IN THE COURT -OF B. Khakhlary
Case No. G.R. 1974/2017

-Versus-
Serial No. | Date ORDER Signature
of Order
20.11.17 Accused Sanju Saha is produced from jail

hajot.

Seen the report of ossification test sent by
Superintendent, Morigaon Civil Hospital.
Perused the report.

As per the report the age of Sanju Saha is
“above. 12 years but below 14 years.

In view of the report Sanju Saha is held to be a

child in conflict with law.
Let the CCL be produced before the -1IB,
Morigaon immediately.

Send the case record along with all-
relevant documents and C.D. to 1B, Morigaon,

Jimmediately.

Judicial Magidtrate
« , 1st. Cl_,asi ;
origaon (Assam’

|
20.!1.171'.5  Care racovol ﬁﬁ:‘j
From he Gurd : 2
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Samju Saha an Juemele hold
by el P, Morigom vicle ondef-
daled 20.11. 2017 -
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Sargjue e o beom Producs befye
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Assam Schedule VII, Form No.127
High Court Criminal Form No.(M) 106.

ORDER SHEET FOR MAGISTRATE ORDERS
DISTRICT: MORIGAON.

IN THE COURT OF B. Khakhlary
Case No. G.R. 1608/2017

-Versus-
Serial No. | Date ORDER Signature
of Order
,20.11.17 Accused Mujarul Haque @ Mujharaul is

produced from jail hajot.

Seen the report of ossification test sent by
Superintendent, Morigaon Civil Hospital.
Perused the report.

As per the report the age of Mujarul Haque @
Maujaharul is above 16 years but below 18

years.
In view of the report Mujarul Haque @
Mujaharul is held to be a child in conflict with
law.
Let the CCL be produced before the 1B,
Morigaon immediately.

Send the case record along with all
relevant.documents and C.D. to ]JJB, Morigaon,

¢lal Mnsﬂ#“‘!
. 1st, Class
‘ ‘g.on (AI‘! m,

immediately.




To

The Sacretary

District Legal Services Authority, Kamrup

Guwahati- 781001

Assam

Dated: Saturday, February 3, 2018

Subject: Request to move the appropriate authority for ascertaining the age of few inmate: of Guwahati

Centrail Jail who prima {acie appears 10 be juveniles

Respected Sir.

It has been a gr=at honour for the team here at Studio Nilima, to work in collaboration with the District

Legal Services Authority (hereinafter DLSA), Kamrup. We would like to thank you for facilitating our visit
to the Guwahati Central Jail on Saturday, January 20, 2018. It was a great learning experience and the
Pratidhwani team stands thus enriched. We are presently preparing and consolidating a report of our visit,

which we will surely share with you in the near future.

Sir, during our visit we noticed that some of the inmates of the Guwahati Central Jail appeared to be
juveniles within the meaning of the Juvenile Justice (Care and Protection of Children) Act, 2015. We were
later informed that they were under the age of 18 and hence juveniles. We would like 10 extend our hand to
help such juveniles and prevent miscarriage of justice in as much as juveniles require special treatment and
care and they cannot be equated with other inmates of the correctional home. The Juvenile Justice (Care
and Protection of Children)Act, 2015 and the Model Prison Manual, 2016 specifically provides how such
juveniles are to be treated

We had come across similar instances during our visit to the Morigaon District Jail where we collaborated
with the DLSA, Morigaon to {ake up such matters. The DLSA, Morigaon under the able guidance of Ms.
Ranjita Agarwal, the former Secretary of Morigaon DLSA raised the pleas for juvenility through legal aid
counsel in the concerned Courts. The pleas were accepted for inquiry and bone ossification tests were
ordered 10 be done by the concerned Courts in the cases of Sanju Saha, Sanju Basfore and Mujaharul Haque.
The test results were positive for two of the inmates namely Sanju Saha and Mujaharul Haque and they
were later release from jail. The copy of order for ossification test of Sanju Saha, order bearing Case No.
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G.R. 1974/17 and Mujaharul Haque, order bearing Case No. G.R. 1608/17, annexed herewith and marked

as Annexure A for your reference and perusal.

We would like to request you to look into the cases of the inmates of the Guwahati Central Jail who had
claimed to be juvcnilc and to take appropriate steps for moving the appropriate Court of Law to ascertain
their juvenility. We also assure you to extend all possibic service from our side in this regard. The list of
the inmates with Case Reference No. is annexed herewith and marked as Annexure B and the inmates
whose Case Reference No. we haven’t received is annexed herewith and marked as Annexure C for

necessary and appropriate actions.

We stand prateful for your kindness and look forward to a valuable partnership with.you in the future.
Thanking You,

Sincere Regards,

Abantee Dutta

Co-founder and Director, Studio Nilima

Pratidhwani, Free Legal Services and Awareness Centre
A Unit of Studio Nilima

Guwahati

Copy Forwarded to:

The Inspector General of P’risons, K‘hanapara, Guwahati-781022, Kamrup(M), Assam
The Member Secretary, Assam State Legal Services Authority

Gauhati High Court, Old Block, 1* Floor

M. G. Road, Pan Bazar

Guwahati- 781001, Kamrup(M), Assam



To

The Secretary

District Legal Services Authorities, Kamrup
- Guwahati-781001,

Kamrup(M),

Assam

‘Date: Wednesday, 14 March 2018

Sub: Request to look into the applications dated February 3, 2018 by Studio Nilima:
Collaborative Network for Research and Capacity Building.

Respected Sir,

I am writing to you on behalf of Pratidhwani, Free Legal Services and Awareness Centre, a
unit of Studio Nilima. In reference to our letters dated February 3, 2018 requesting about the
inquiry and bone ossification tests of inmates of Guwahati Central Jail who prima facie
appeared to be juvenile, providing legal representation to Bud Bahadur Chetry who is an inmate
of the Guwabhati Central Jail and for taking necessary and appropriate actions regarding inmates
of the Guwahati Central Jail who have been granted bail but not released due to non-furnishing
of security, we would like to request you to provide us information regarding the steps and
measures taken in the aforesaid matter

It is therefore our humble request to you to look into the aforesaid matters and to take
appropriate steps as necessary. We eagerly look forward towards your response and assure you
with our assistance and service in this regard. We look forward to a continued and ongoing
association with the District Legal Services Authority, Kamrup, the Office of the Inspector
General of Prisons, Khanapara and the Assam State Legal Services Authorities in realising our
shared vision of bringing lifetime legal assistance to persons in custody.

Thanking you,

%«v‘&%ﬂ/‘)’“’
Sincere regards,

Juri Hazarika
Project Manager

Pratidhwani, Free Legal Service and Awareness Centre
A Unit of Studio Nilima, Guwahati
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Copy Forwarded to:

/ﬁe Inspector General Prisons, Khanapara
\ Guwabhati- 781022

Kamrup(M)
Assam
2. The Member Secretary
Assam State Legal Services Authority
Gauhati High Court
M.G. Road, Pan Bazar
Guwahati- 781001
Kamrup (M)
Assam




To Date: Monday, February 27, 2018

The Secretary
District Legal Services Authority, Morigaon

Morigaon- 782105
Assam

Subject: Request for inquiry and bone ossification test of an inmate who claimed and prima facie
appeared to be a juvenile

Respected Sir,
It has been a great honour for the team here at Studio Nilima, to work in collaboration with the .

District Legal Services Authority (hereinafter DLSA), Morigaon. We would like to thank you for
facilitating our visit to the Morigaon District Jail on Saturday, February 17, 2018. It was a great
learning experience and the Pratidhwani team stands thus enriched. We are presently preparing
and consolidating a report of our visit, which we will surely share with you in the near future.

Sir, during our visit we came across an inmate of the Morigaon District Jail who claimed and
appeared to be underage. We would like to extend our hand to help such juveniles and prevent
miscarriage of justice in as much as juveniles require special treatment and care and they cannot
be equated with other inmates of the correctional home. The Juvenile Justice Act, 2015 and the
Model Prison Manual, 2016 specifically provides for treatment of such juveniles.

We had come across similar instances during our earlier visit to the Morigaon District Jail where
we collaborated with the DLSA, Morigaon to take up such matters. The DLSA, Morigaon under
the able guidance of Ms. Ranjita Agarwal, the former Member Secretary of Morigaon DLSA
appointed pleas for juvenility through legal aid counsel in the concerned Courts. The pleas were
accepted for inquiry and bone ossification tests were ordered to be done by the concerned Courts
in the cases of Sanju Saha, Sanju Basfore and Mujaharul Haque. The test results were positive for
two of the inmates namely Sanju Saha and Mujaharul Haque and they were later release from jail.
The copy of order for ossification test of Sanju Saha, order bearing Case No. G.R. 1974/17 and
Mujaharul Haque, order bearing Case No. G.R..1608/17, annexed herewith and marked as
Annexure A for your reference and perusal. '

ey’
v
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We would like to request you to look into the case of the inmate of the Morigaon District Jail
namely Dhani Das, booked under Morigaon P.S. Case No. 460/17, under section 380/34 of Indian

Penal Code who had claimed to be of 17 years..
We stand grateful for your kindness and look forward to a valuable partnership with you in the

future.

Thanking You,

i

Sincere Regards,

Juri Hazarika

Project Manager

Pratidhwani, Free Legal Services and Awareness Centre
A Unit of Studio Nilima

Guwabhati
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TYPED COPY
GOVERNMENT OF ASSAM
HOME DEPARTMENT
No. HMB.143/2010/PT-1I 194 Dated Dispur, the 6™ October, 2015

OFFICE MEMORANDUM
Subject: Remission of Sentences of Life Convicts.

The issue of evolving a uniform policy for granting remission of sentences to life
convicts and all other convicts sentenced to imprisonments for more than 14 years in
aggregate has been engaging the attention of the Government for quite some time. The power
of remission of sentences has been given under the Article 161 of the Constitution and
Sections 432, 433 and 433(A) of the Cr.P.C, 1973. The Rule 571 of the ‘Assam Jail Manual’
hasprovided the guidelines in this regard. In this regard, the Hon’ble Supreme Court after
hearing the Criminal Appeal N0.490-91 of 2011 ordered on 20" November, 2012 as follows:

“There is a misconception that a prisoner serving a life sentence has an indefeasible
right to release on completion of either fourteen years or twenty years of imprisonment. The
prisoner has no such right. A convict undergoing a life .imprisonment is expected to remain in
custody till the end of his life, subject to any remission granted by the appropriate
Government under section 432 of the Cr.P.C which in turn is subject to the procedural
checks in that Section and the substantive check in Section 4334 of the Cr.P.C.

The grant of remission is statutory. However, to prevent its arbitrary exercise, the
legislature has built in some procedural and substantive checks in the statute. These needs to
be faithfully enforced.

Remission can be granted under section 432 of the Cr.P.C in the case of a definite
term of sentences. The power under this section is available only for granting ‘additional’
remission, i.e. for a period over and above the remission granted or awarded to a convict
under the Jail Manual or other statutory rules. If the term of sentence is indefinite (as in life
imprisonment), the power U/S 432 of Cr.P.C can certainly be exercised but not on the basis
that life imprisonment is an arbitrary or notional figure of twenty years of imprisonment.

Before actually exercising the power of remission under Section 432 of the Cr.P.C,

the appropriate Government must obtain the opinion (with reason) of the presiding judge of



the convicting or confirming court. Remission can, therefore, be given only on a case-by-case
basis and not in a wholesale manner.”

The Hon’ble Gauhati High Court has also suggested that while granting remission in
respect of life convicts, factors governing such consideration should be, the zige of the
convicts, the physical strength of the individual as to assess the danger that an individual is
likely to pose in the society in the event of his release. Further, it was also opined that the
prisoner who have become frail or suffering from terminal diseases, prirﬁé—facie would not
pose any threat to the society and therefore such cases should be considered accordingly.

In view of the position stated above the Governor of Assam is pleased to lay down the
following policy for consideration of the prayer of life convicts and other convicts sentenced
to more than 14 years in aggregate in the State of Assam:

1. Al appliéations made by a convict or on his behalf for remission of sentence should
be submitted to the Superintendent of the Jail. The latter in turn will take steps to
forward the same to the Presiding Judge of the convicting or confirming court along
with the history ticket, copy of the judgements, descriptive roll, report from the
District Magistrate and the Superintendent of Police of the district of the convict’s
court, report from the District Magistrate and the Superintendent of Police of the
district of the convict's court, report of the Medical Board in case of old-infirm and

terminally ill convicts for his opinion (with reason) about granting of remission.

2. No application shall normally be entertained for remission of life sentence before.
completion of 14 years of imprisonment including the period of remission earned. But
where a sentence of imprisonment for life is imposed on conviction of a person for an
offence for which death is one of the punishments provided by law, or where a
sentence of death imposed on a person has been commuted U/S 433 CrPC into one of
imprisonment of life, case of such person shall not be considered unless he/she had
served at least 14 years of actual imprisonment. However, in exceptional cases where
prisoner is more than 80 years in age or infirm/frail or is swring from terminal
diseases, the application may be processed even if he/she has not completed 14 years

of imprisonment as stated above.

3. In cases where convicting court is a district court, the concerned Superintendent of
Jail will obtain opinion/with reasons from the convicting court and submit the

proposal of remission to Inspector General of Prisons. In cases where the convicting

13
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or confirming court is the High Court, the Inspector General of Prisons will obtain

opinion/with reasons from the High Court.

The Presiding Judge of the convicting or confirming court will record his/her
opinion/with reasons and return the proposal to the Superintendent of the concerned
Jail or Inspector General of Prisons, Assam as the case may be. The Superintendent

of the concerned Jail shall submit to the Inspector General of Prisons, Assam all

proposals for remissions twice in a year (during the months of July and January).

. Inspector General of Prisons, Assam after the consideration, will submit the proposal

of remission to the Government of Assam along with his recommendations.

The State Government shall examine the proposal received from Inspector General of
Prisons along with the opinion of the Presiding Officer of the convicting or
confirming court, as the case may be. While taking decision, the State Government
shall have regard in respect of the following class of prisoners:

(a) Convicts who are older than 75 years, convicts who have become frail and infirm
or are siﬁ‘ering from terminal deceases and prima facie would not pose any threat
to the society as per finding of the Medical Board.

(b) Convicts who have spent their imprisonment with excellent track record of

discipline, conduct and hard work. .

. Remission of sentences may be granted by the Government of Assam with or without

conditions after considering the nature of the crime. While doing so the State
Government shall also take into consideration whether remission granted could have
adverse effect in the society or shall be detrimental to the interest of the State. The

conditions of refuse shall be clearly stated in the order of remission.

. Remission proposals shall be decided on case-by-case merit. No decision in this

regard shall be taken on a wholesale manner.

. Proposal of remission rejected by the Government of Assam, after due consideration

should not be resubmitted before expiry of 2 years from the date of rejection except

where the person is more than 80 years in age or terminally ill.

The above procedure will be subject to order of the Hon’ble Supreme Court dated

23.07.2015 in Writ Petition No. 48/2014.
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Sd/-M.G.V K Bhanu
Addl. Chief Secretary to the Government of Assam
Home & Political Department

No. HMB.143/2010/PT-1I 194 Dated Dispur, the 6™ October, 2015
Copy to:

L.
2,
3

The Director General of Police, Assam for information and necessary action.

The Registrar, Gauhati High Court, Guwahati

P.P.S to the Hon’ble Chief Minister, Assam for appraisal of the Hon’ble Chief
Minister
P.S to the Hon’ble Minister, Jails for appraisal of Hon’ble Minister.

5. S.O to the Chief Secretary to the Govt. of Assam for appraisal of Chief Secretary.

P.S to the Addl. Chief Secretary, Home & Political Department for appraisal of Addl.
Chief Secretary.
P.S to the Commissioner & Secretary, Home & Political Department for appraisal.

8. The Addl. D.G cum Inspector General of Prisons, Assam, Khanapara, Guwahati-22.

He is requested to furnish a copy of this OM to all the Superintendent of Jails of the
State and all other concerned for information & necessary action.

The Secretary/Joint Secretary/Deputy Secretary/Under Secretary, Home & Political
Department.

10. The Deputy Commissioner/Superintendent of Police (All) for information and

necessary action.
By Order etc.,

Sd./-
Joint Secretary to the Govt. of Assam
Home Department
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Judge of the convicting or confi irming couxt. Remxss:on can, tlieréfore be given only on:

S5 }C‘ ﬁHzNMENT OF AS/S\XM

L P HOME DEPARTMENT
* .:’ L,&- : g J
Ho. 1IMB.143/2010/PT-I1' 198 Dated Disput, the 6" October, 2015

FFICE MEMORANDUM

Subject: Remission of Semtemees of Life Convicts.

ag"ra Date has been engagmg the attentlon of the Govt. for qulte sometlme. The power of ;
remission of sentences has been given undp‘ ‘the Article 161 of the Constitution and
Sections 432, 433 and 433 (A) of the: Cr. C, 1973 The Rul 571 of the ‘Assam Jail-
Manual® has provided:the gu1delmes in- thlS egaqd In this reg d the Hon’ ble Supreme -
Court ‘after hearmg the Criminal Appeal No# 0-91 cff 2011 o dered on 20™" November,
2012 as follows: =

“There is a. mwconception that a ’przsoner iserving la life sentence. has an

indef feasible right to release on campletzon of either fourteen years or twenty years of

imprisonment. The prisoner has no| such right. A convict undergoing life:imprisonment is -

expected to remain in custody till the end of his life, subject to any remission. granted by

the appropriate Government under‘ section 432 of the Cr. P.C.\which in turn is subject to

f/u procedural checks in that Section and the substantive check in-Section 433-A of the
% PO

The grant of remission is statutary However to prevent its arbitrary exercise, the
leg'slature has built in some procedural and‘ "substantive checks in tbe xtatutek Tl hese need
ro he faithfully enforced.

Remission can be granted under section 432 of the Cr. P.C: ‘in the case of a
definite term of sentences. The power under this section is availablé -only Jor granting
“additional” remission, ie. for a period over and above. the remission granted or
awarded to a convict under the Jail Manual or other statutory.ryles. If the term of

-sentence s indefinite (as in life zmprzsa mpm‘) Yhe powe?- U/S 432 of Cr. P.C. can

certainly be exercised but not on the bcr is zihat [ ﬁz impr scpnment is an arbitrary .or
notional figure of twenty years of i tmprlson en

Bejore actually :exercising the pom}er qf ren‘p‘rrszon nder . Sectzon 432 of the Cr
P> C.the appropriate Government niust oHtam. the ‘opinion: (Wii ; 7

case-by-case basis and not in a wholesale:imanner.”

" The Hon’ble Gauhati Hi gh Court has also suggested jthat while granting remission

" in respect of life convicts factors governing such consnderatlon should be the age of the

convicts, the physical strength of the ‘individual so as to asses € dangcr that an .
mdividual is likely to pose in the society in the event of his release: Further, it was also
opined that the prisoner who have become frail or suffering ‘from. _terminal dtscascs, i

prima-facie would not pose any threat to the society and therefore such -cases should be:

considered accordingly. :

In view of the position stated above the Governor of Assarn is'pleased to lay do
the following policy for consideration of the prayer of life conviéts and other convacts
sentenced to more than 14 14 years in aggregate in the state: of Assam: =

Contd...
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(e}

N

-2-
All applications mad: bac a 'convmt or on his behalf for remission of sentence
should be submitned: wo e Supenntendent of the Jail. The later in turn will take
steps to forward the: smme to the Presiding Judge of the convicting or conﬁrmmg

sourt along with mm ticket, copy of the judgments; descriptive roll, report

W ML

from the District ? trate and:the: Supermtendent of Police of the dlStI'lCt of the
convict’s conduct rcp_or_l of the Medical Board in case of old-infirm and
tcrmmdll) ill.conviers for his opinio with reason) about granting of remission.

No application shall- pormally be'ent #tained for remission of life sentence before
completion of 14 years of i 1mprlsonm fit including the period of remission earned.
But where a sentence of. 1mprlsonmf'nt for life is 1m1{>osed on conviction of a
person for an offense for which deat ,13 one ot the pumshments provided by law,
or where a sentence of death 1mposg onl a person haeibeen commuted U/S 433
Cr. PC into one of imprisonment | f lﬂfe case -of such person shall not be
considered unless he/she had served at Ieast 14 _years of actual imprisonment.
However, in exccptlgg_ai—l cases where prlsoner is mor¢ than 80 years in age or
mfirm/frail or is suffermg from terminal diseases, | thé application may be
processed even if he/she has not complgted 14 years of imprisonment as stated
above.

in cases where convicting court is a district court, the concerned Supermtendent of
Jail will obtdm op;_mon/wn.h reasons from 1_the convicting court “and submxt the ™
proposal of “remission to Inws“;?e'a—c;f' Gencral of Prisons. In cases where the
convicting or conﬁrmmg court is the High Court, the Inspector General of Prisons

wiil obtain opnmon/ thh reasons from the ngh Court.

The Presxdmg J udge of the conv:ctmg or conﬁrmmg court will record his/her
opinion/with reasons and return the proposal to the Superintendent of the
concerned Jail or Inspector Gehéral .of Prisons, Assam as the case may be. The
Superintendent of the concerned Jgil shall-submit tg the Inspector General of
Prisons, Assam all proposals foprex}jxsswns tW1ce in gj_zrear (during the months of

At BN

July and January)

Inspector Gencral of Prisons,; AsSTm after his congideration, will submit the
proposal of remission to the ‘Government of!‘} Assam along with his
recommendations.

The State .Government shall exariine the proposa!l received from Inspector
General of Prisons along with e Yo’pinion- of the Presiding Officer of the
convicting or confinming court, as'the case may be.f While taking decision, the
State Government shall have regard in respect of the following class of prisoners:

(a) Convicts who are older than 75 years, convicts who have become frail and
infirm or are suffering from terminal deceases and prima facie would not pose
any threat to the society as per finding of the Medlcal Board.

(b) Convicts who have spent their irrip’risoﬂment with excellent track record of

discipline, conduct and hard work.

Contd...

17



18

i K
. Proposal of remission rejected by

3-

kemission of sentences may be granted by the' Government of Assam with or
without conditions after considering the nature of the crime. While doing so the

‘State Govt. shall also take into consideration whether remission granted could |

nave adverse effect in the society or shall be detrimental to the interest of the
State. The conditions of refuse shall be clearly stated in the order of remission.

Remission proposals shall be decided case-by-case on merit. No decision in this
regard shall be taken on a whglesal_e_r&ianner._

]

:thE Government of Assam, after due
consideration should not be resubmitted Hefoxﬂefexpiry f 2 years from the date of

rejection except where the person is njore !tharf&O years in age or terminally ill.

. ! ’ i . ;1'; :
The above procedure will be subject to order of the Hon’ble Supreme Court dated

2307.2015 in Writ Petition No.48/2014.

Sd/- M.G.V K, Bhanu
Addl. Chief Secretary to the Government of Assam
Home & Political Department

Memo No. HMB.143/2010/PT-11/194 -A Dated Dispur, the 6 October, 2015
Copy to: -

- The Dircetor General of Police, Assam for information and necessary action.

2. The Registrar, Gauhati High Court, Guwahati.

-
A

U

oN

7.

§7
;

9.

P.P.S. to the Hon’ble Chief Minister, Assam for appraisal of the Hon’ble Chief
Minister, ] :
P.S. to the Hon’ble Minister Jails for appraisal of Hon’ble Minister.

. 5.0. 10 the Chief Secretary to the Gpvt. of Assam for appraisal of Chief Secretary.

P.S. to the Addl. Chief Secretary, Home & Political| Department for appraisal of
Addl. Chief Secretary.
P.S. to the Commissioner & Sécretary,’ Home & Political Department for’
appraisal.

The Addl. D.G.-cum-Inspector Geperal of Prisons, Assam, Khanapara, Guwahati-
22. He is requested to furnish a copy of this 'OM to all the Superintendent of Jails
of the State and all other concerned for information & necessary action.. -
The  Secretary/Joint  Secretary/Deputy Secrétary%hdcr Secretary, Home &
Political Department. : ‘ '

10. The Deputy C‘ommissibner/Supeﬁntendent of Polg!ice (All) for information &

necessary action.

: By Order et

Joint Sccreté,ry totie Govt. of Assam
M' HomeDepartment
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To Date 21.05.2018
The Public Information Officer :
Inspector General of Prisons, Assam

Dispur, Assam

From

Name of Applicant: Ms Juri Hazarika, Project Manager, Pratidhwani, Free Legal Service and
Awareness Centre, A unit of Studio Nilima

Address: 1A, Damayanti Mansion, Dighalipukhuri East, (Juwahatl ~7810071, Assam
Telephone no: + 91 8134960253; Email address: infoiustudionilima.conn

Sub: Information under the Right to Information Act, 2005

Sir,
With regard to the subject mentioned herein above, I hereby pray for furnishing the
below mentioned information as per as the provisions of the Right'to Information Act, 2005

1. a. The list of the names of Undertrial Review Committees established in each district
of Assam -
_b. The date from which such committee has been functioning.
c . The names, address, official contact no and designation of ‘the members of the
committee.
If not the reasons thereof.

2. Details providing the dates, places of meeting ,agenda and minutes of the meetings

held by the Under Trial Review Committee of every district in the last five years.

3. Details of under trial prisoners in every jail in Assam who are entitled to bail under
section 436 A and 167 of Code of Criminal Procedure, 1973

4. Whether the Under Trial Prisoners who are entitled to bail under 436 A and 167 of
Code of Criminal Procedure, 1973 have been granted bail? If so the number, list of
such inmates, and details thereof. If not the reasons thereof.

STUDIO
LY -
BN
OLLABORATIVE NETWORK FOR RESEARTH ANDY CAPAC TY BUILDMY

C 1 Damayanti Mansion - Satya Bora Lane ' Dighalipukhuri East - Guwahati 781001
Mobile +91 8134960253 | Email info@studionilima.com Website studimnilima cor
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I hereby state that the information sought for does not fall within the restrictions contained in
Section 8 and Section 9 of the Act and to the best of my knowledge, it pertains to your
office.

A fee of Rs 10 has been deposited in Your Office vide [PO No 49 /// O?/’?l/ 0

If any information pertains to any other department please forward the same to the
department concerned with the intimation to this end as per mandate of Right to

Information Act, 2005.
I am ready to pay the required fees as per mandate of the Acts & Rules.

Yours sincerely

Ms. Juri Hazarika

Project Manager
Pratidhwani, Free Legal Services and Awareness Centre

A Unit of Studio Nilima, Guwahati

ey
\j L’UI/L¥ \9(', W’f) L“-‘,
Place: Guwabhati

Date : SIGNATURE



1R
GOVT OF ASSAM
OFFICE OF THE SUPERINTENDENT OF DISTRICT JAT ezt
No.DITAR2018 W66 Dated. |insukia thic 19 Lo

“Trom o Phe Superintendeit
Distriet Jal. Tinsukia

) S dur Hazartha
Mroject Manager Pratidhwani Free Legal Serviees and Awarceness Centie
(A unit ot Studio Nilima)
1A Damuvant Mansion
[ighalipukhurr ast Guwahau-78 1001

Sub o RITTreply on Under Trial Review Commitlee,
Rel 0 Radiogram of Assam Prisons Head Quarter Noo PRESO 201803 Dids 14700, 2005
Sir.,

With referenee 1o the above. 1 am o Furnish below the rephy on Under |
Commitiee inrespect ol Disteiet Jail, Tinsukia, as sought lor, for inlornation.
(A The Under Trail Review Committee was reconstituted in Tinsukia on 1704
the lener of Assam Legal Services Authority Noo ASES AT 0T 4316 did
(Order copy enclosed, Annexure-l)

(B The st mecting of the Under Trial Review Committee was held on 150

since then the committee has been functioning.

(Cy The committee was [ormed with Dist. & Sessions Judge. Tinsukia as

Pepury Commissivner, Tinsukia, Superintendent ol Police. Tinsuk i
Sceretary as member ol the Committee.

Present Chairman and committee members are as follows

S No. | Name of the Officer ; Designation SO
| Numbies
Dist & Sesaens Judge. 1‘ 03740 b
)

Ole S P Suikia

Linsukia

<02 | Sei Oinane Sarankumar Singhh Depity € S [ 0374
(B = alb i g
| U3 “ Sri MLLD. Mahanta Superiniendent of Police 037423014
1y So e 07 (Seven) No, of UEP Review Computtee nieeting was held o

30/03/2016. 30/06/ 2016, 07042017, 28/07/2617. 06, 11 20) 7 & 09042008
chairmanship of Dist. & Sessions Judge. Tinsukie (Minates enclosed, Anicvas
2y No UTP is detained in jail who are entitled to bail under section 436 A el

However, T (Fourteen) No, ol UTTEs e cnnthed to boet g oction
1973, (List Enclosed, Annexuic-iii) 4
3y Yes. (Enclosed list in SILNo, 3 s sume as S5 Nod)
Enclosed: As stated above (in photocopy 1-15 (Filteen) Pages

urs farthiully

e
b wl;%‘m»wu
R Sy B e

Memo Nold 182018 & Tk ilie 19
(.Up_\ 10
1) Fhe Dy, Inspector General of Prisons (bl & Seion o the Inspeetor

Prisons. Assam. Khanapara, Cowabaii-20 ad oo

v I PR T £ A '
peference 1o his ofltey Fdiogrg ot i

Jrndendoal

by
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ORDER

17.09.2015 : As per Assam State Legal Services Authority letter No.
ASLSA 114/2015/4316 dtd.14.08.2015. The Under Trial Review

Commmittee is reconstituted by the following members :

1. Smti Malasri Nandi,
District & Sessions Judge —cum-
Chairman, D.L.S.A., Tinsukia

2 Sri Puru Gupta,
Deputy Commissioner, Tinsukia

3. Sri Mugdhajyoti Dev Mohanta,
Superintendent of Police
Tinsukia

4, Smti Sangeeta Gogoi Bora,
Civil Judge-cum- Secretary
D. L. S. A, Tinsukia

\z/oo)\J

Dlstrlct & Sessm&s Judgei~cum-
Chalrman, D;L.S.A., Tinsukia

e et LD

Vi "
'r._.l."; A 4

@

Supsnnendant
(o3 da, Tinsua



MINUTES OF UNDER TRIAL REVIEW COMMITTEE MEETING HELD ON 30-03-2016.

The meeting of the Under Trial. Review Committee is held today, i.e. 30" of
March, 2016, in the Office Chamber of Hon’ble District & Sessions Judge -cum-
Chairman, District Legal Services Authority, Tinsukia at 3:30 p.m in the presence of
Smti. Malasri Nandi, District & Sessions Judge, Tinsukia cum Chairman, District
Legal Services Authority, Tinsukia, Sri Diganta Saikia, ADC, Tinsukia representing the
Deputy Commissioner Tinsukia, Sri Lamhao Dungal, Additional Superintendent of
Police, representing the Superintendent of Police, Tinsukia, Smti. Sangeeta Gogoi
Borah, Learned Chief Judicial Magistrate, Tinsukia, Sri Dipu Barman, Secretary,
District Legal Services Authofity, Tinsukia and Sri Naba Jyoti Sarma, Superintendent
District Jail, Tinsukia.

This meeting is held keeping in view the Letter No. ASLSA-114/2010/Pt-
1/4854 dated, Gauhati the 18“‘ March, 2016, regarding directions passed by Hon'ble
Supreme Court in connection with the Under Trial Prisoners and a ‘steps taken

report’ is required to be furnished.

The Learned Chief Judicial Magistrate, Tinsukia and the Superintendent,
District jail, Tinsukia have been requested to attend the Meeting considering the
subject matter required to be discussed.

The Members have discussed and have resolved to proceed as follows:-

(1) Regarding the first Direction the District Authorities as well as -Police
Authorities are urged to take urgent steps to proceed with the matter of releasing
convicts who have undergone sentences and are entitled to be released because of
remission granted to them. The Jail Superintendent has informed that a list of such
convicts already forwarded to the concerned Authorities and presently awaiting the
reports. The District Authority and Police Authority have stated that due to -the
ensuing election the steps have not been completed yet but confirmed to take steps
on priority basis in the matter, some of the reports already dispatched to the

authorities concerned. The issue of -evaluation of the convicts entitled to remission |

also discussed, Sri Lamhao Dungal, Additional Superintendent of Police commented
that there is no set procedure for evaluation, which makes the process cumbersome
and causing delay. In the matter of release of under-trial prisoners'the learned Chief
Judicial Magistrate has intimated that appropriate steps are regularly taken to

23
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\

monitor the matter of period of detention of under-trial prisoners as per law and they
are released as soon as they are entitled to be released.

(2) Regarding the second Direction the Under Trial Review Committee discussed
the matter of effective implementation of Section 436 of CrPC and 436A of CrPC and
it is informed by the Learned Chief Judicial Magistrate that presently there is no
under-trial prisoner who is entitled to be released. The Committee also resolved to
look into the matter of release of those under-trial prisoners who have not been able
to furnish bail bonds even though they have been allowed bail. The Committee
resolved to intimate each Court to look into the matter on a priority basis. The
Committee also resolved to look into effective implementation of Probation Of
Offenders Act, 1958 and the Chairman, District Legal Services Authority, Tinsukia,
assured to initiate such actions in all the Courts so that the first time offenders are
identified in respective cases and dealt with in accordance of the Probation of
Offenders Act so that they can get a fair chance of being restored and rehabilitated
in society.

(3) Regarding the third Direction the Chairman, District Legal Services Authority,
Tinsukia assured that steps shall be taken at the earliest for ‘initiating process for
appointment of competent and adequate number of emhaneled lawyers to assist the
Under Trial Prisoners and convicts in addition to continuing with the current
procedure of providing legal aid to the under trial prisoners and convicts and other
persons in need of legal aid. The Chairman, District Legal Services Authority,
Tinsukia also proposed to take appropriate steps so that the people praying for legal
aid are given the best of services, leaving no room for any grievance.

4) Regarding the fourth Direction the Chairman, District Legal Services
Authority, Tinsukia, in presence of other members discussed the issue of releasing
under trial prisoners in compoundable offences and the possibility of settling
compoundable offences at the earliest rather than requiring a trial to take place. The
Chairman, District Legal Services Authority, Tinsukia reéolved to request all the
Courts to look into the matter earnestly with a view to release the under trial
prisoners in cases of compoundable offences and laying stress on compounding the
matter at Court or through Mediation. The Secretary, District Legal Services
Authority, Tinsukia is directed to look into the matter and take effective steps to

identify such cases and place it before Courts.

The Under Trial Review Committee also discussed the issue of completion
of investigation in cases where accused persons are in Jail at the earliest so that the

trial can be commenced on a priority basis.



3)
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These being the minutes of the meeting of the Under Trial Review

Committee, the Members present today put their signatures thereon:-

L

Smti Malasri Nandi
District & Sessions Judge-cum-
Chairman, D.L.S.A., Tinsukia

we

S\
Sri Lamhao Dungal,
Addl. Supdt. Of Police, representing
the Supdt. Of Police, Tinsukia.

Lo roH)a

Sri Dipu Barman, Secretary,

SLFU‘ C}J[mmm; ’

District Legal Services Authority, Tinsukia.
Suooeraiary,
Distrigthepal Services Authorie
Tinsukia

b
0

2) Sri DigbgtrSaikia, ADC,
representing the DepUty Commissioner
Tinsukia
S e
4) Smti. Sangeeta Gogoi Borah,

Chief Judicial Magistrate, Tinsukia

\’4.’,906\)«/}"
6) Srighabaidyotiisarma , Superintendent;\
Bietrict 131 stk
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To,'

The Secretary

District I .egal Services Authority, Kamrup
Guwahati,

ﬁsssam'

Dated: Saturday, February 3,2018

Sub: Request for providing legal representation to Bud Bahadur Chetry, an inmate of the
Guwahati Central Jail under section 12 (g) of The Legal Services Authorities Act,1987

Respected Sir,

It has been a great honour for the team here at Studio Nilima to work in collaboration with
the District Legal Services Authority, Kamrup(M). We express our heartfelt gratitude for

vour continued support in our endeavours of providing access lo justice to persons in
custody.

Sir, during our visit to the correctional home in Guwahati we got the opportunity to interact

with few of the inmates. Amongst them, we came across one inmate, namely Sri Bud
Bahadur Chetry (Case Bearing No.- Chandmari P.S.C/No.586/17 u/s-380 IPC) who is an
under trial prisoner , informed us of not having any legal representation. He is 18 years of
age. Owing to his weak economic background he has been unable to engage or access effect

legal representation. He has already served six months and five days in the correctional
home.

It is our humble request to you to look into the matter and to provide legal representation to
Sri Bud Bahadur Chetry at the earliest in order to satisfy the mandate ws 12(g) of the Legal
Services Authorities Act,l987. We look forward to a valuable colllahoz'atinn with the District
Legal Services Authority Kamrup(M) in realising our shared vision of enabling effective
and timely legal assistance to person in custody.

_/-"é‘l;:‘
!
iR 3
R G
s

$TUDIO S

-

COLLABORATIVE NETWORK FOR RESEARCH AND CAPACITY BUILDING

Ct Damayanti Mansion( Satya Bora Lane| Dighalipukhuri East: Guwahati 781001 Assam ; India
Phone +91 361 297 0487 Mobile +91 8134960253] Email info@studienilima.com  Website studionilima.com



Thanking you

Sincere Regards.

, PR
{;\@W&ﬁf

Abantee Dutta

Co-founder and Director

Studio Nilima

Free Legal Services and Awareness Centre

Cruwahati

~Copy Forwarded to: -

L. Inspector General of Prisons, Kh:mcipzxra, Guwahati - 781022, Kamrup (M), Assam.
2. The Member Secretary, Assam State Legal Services Aulhority

Gauhati-High Court, Old Block, 1% Floor

M. G. Road, Pan Bazar

Guwahati- 781001

Kamrup(M)

Assam

27
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To Date: Monday, February 27, 2018
The Secretary

District Legal Services Authority, Morigaon

Morigaon- 782105

Assam

Subject: Request to appoint a Legal Aid Counsel to inmates of the Morigaon District Jail.

Respected Sir,

Our organization Studio Nilima, is a not-for-profit organisation based in Guwabhati, registered as a
Society on 28.06.2016 under the Societies Registration Act XXI of 1860, working in the areas of
law, culture, governance and society. The legal aid cell of our organisation, which is known as
‘PRATIDHWANI’, aims at providing access to justice and free legal assistance to the
underprivileged sections of the society. As a part of this initiative we have visited Morigaon
District Jail several times since the month of October, 2017 and Guwahati Central Jail in the month
of January, 2018. During our visits to the jails we interacted with the inmates and provided legal
aid to the inmates free of charge. On their behalf, we have preferred appeals to the Hon’ble
Supreme Court and the Hon’ble Gauhati High Court as well as the Courts of Criminal Jurisdiction
in Morigaon and have also provided advice and assistance to the inmates of the District Jail

Morigaon and Central Jail, Guwahati.

In reference to the subject cited above, we would like to inform you that on our recent visit to the
Morigaon District Jail on Saturday, February 17, 2018, we interacted with the inmates Joymoti
Das and her husband Sujan Das with Case No. 204/17, Jagiroad Police Station, under Section
457/380 of the Indian Penal Code, who told us that she does not have a Legal Aid Counsel
(hereinafter LAC) and said that she would be grateful if she was provided with one.

We would request the DLSA, Morigaon to look up into the matter and help Joymoti Das and Sujan
Das by providing her with an LAC. We would be obliged if the rightful is done to her.

Thanking you.

incere Regards,
Juri Hazarika
Project Manager
Pratidhwani Free Legal Services and Awareness Centre

A Unit of Studio Nilima

i

| e

STUDIO

COLLABORATIVE NETWORK FOR RESEARCH AND CAPACITY BUILDING
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TYPED COPY

To Dated: 24.12.2014
Respected Legal Aid Centre, District Jail, Dhubri

Sir,

With due respect I beg to state that before eight months ago the Jailor called up an
Advocate namely Ejaz Ahmed who was from legal aid centre and assured me to open a bank
account in my name/favour.

But he counsel from the legal aid centre had taken (2000/-) rupees two thousand from
me. But till date the counsel did not open any bank account in my favour as well as did not
file any Application before the Hon’ble Supreme Court. i

On 10.08.2018, T filed an application before the Jailor asking for payment of my
wages. But till date he has not given any reply/answer.

Singe 07.08.2018, I have been on hunger strike. It has been about five months singe T
have been on hunger strike and refusing/denying to have food supplied/offered by the Jail. I
have filed an application to the jail authority informing about my hunger strike. Till date he
has not given any reply to my application. |

I had informed Hon’ble CJM, ADC etc about my strike but nobody is ready to hear
my statement.At present the Doctor is asking me for my bank account number to deposit of
Rs. 500/- that is being provided by the State Government on monthly basis to those patients
who are suffering and undergoing T.B treatment. But T am not being able to receive that
amount.

As per my knowledge, I am entitled to an amount of rupees more than 4 lakhs Kindly,
clarify me the actual amount I am entitled to as per court rule. Till date I have not received a
single penny. Therefore, my humble request to you is to kindly help me to prefer an
application before the Hon’ble Supreme Court in this regard and furthermore kindly open a
bank account in my favour and give a solution to prevent my difficult situation.

Yours faithfully
Moinuddin Laskar
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The Secretary

The District Legal Services Authority, Kamrup
Guwahati-781001

Dated: Saturday, February 3. 2018

Sub: Request for taking necessary and appropriate actions with regards to inmates in the
Guwabhati Central Jail who have been granted bail but not relcased due to non-furnishing of
security

Respected Sir,

With reference to the captioned subject, we, the team of Pratidhwani, Free Legal Services and
Awareness Centre, a unit of Studio Nilima would like to express our heartfelt gratitude for
facilitating the visit of the team to Guwabhati Central Jail. The 12 member team of Pratidhwani
comprised of Advocates, Law Graduates and Law Students visited the Guwahati Central Jail
on Saturday, January 20, 2018. It has been an honour to work in collaboration with you and the

team of Pratidhwani has been deeply enriched by the expericnce.

During our visit to the Guwahati Central Jail, we were informed by the Superintendent of
Guwahati Central Jail that there are inmates in the jail who have been granted bail but could
not be released for not furnishing security. On communicating with such inmates we found that
most of the inmates came from weak economic backgrounds. Most of them were landless and
were languishing in the correctional home without the support of their family inembers. In such
circumstances in spite of being granted bail, these inmates continue to be incarcerated in the
correctional home. We have annexed a list of such inmates who have been granted bail but
could not be released due to non-furnishing of security and marked herewith as Annexure A.
It is pertinent to mention here that according to the provisions. of the Code of Criminal

Procedure, 1973 with regard to bail, an indigent person or a poor person can be discharged on

bail on his exccution of a bond without sureties for his appearance before the court.
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The Hon’ble Supreme Court as well as the Hon’ble Gauhati High Court has time and again
reiterated that continued incarceration in correctional home stemming from an inmate’s
inability to pay bail bonds, amounts to a failure to meet the ends of justice. A compilation of
the relevant case laws is annexed herewith and marked as Annexure B for your ready reference
and perusal. Further the 268th Report of Law Commission of India provides for
recommendations about conditions that may be imposed in Bail stating that a bail condition

must not unreasonably violate the rights guaranteed by the Constitution.

[n another instance, the team of Pratidhwani during our visit to Morigaon District Jail came
across many inmates who were granted bail but could not be released due to their weak
economic conditions We, on the behalf of Raju Deka, an inmate of Morigaon District Jail have
filed a Criminal Petition numbered as Criminal Petition No 36/2018 for modification of bail
order passed by the Morigaon Court in the Hon’ble Gauhati High Court. The Hon’ble Gauhati
High Court while recognising the principles laid down in the aforesaid cases was pleased to
modify the bail amount of Raju Deka. A copy of the judgment is annexed and marked herewith

as Annexure C,

1t is therefore our humble request to you to look into the aforesaid matters and to take
appropriate steps before the appropriate Court of Law Under Section 482 read with 439 (1) (b)
of the Code of Criminal Procedure, 1973 for the modifications of the conditions of granting
bail to the persons named in Annexure A, so that they do not languish in custody and enjoy the
benefit of the orders granting bail. It would be our pleasure to work in collaboration with
DLSA, Kamrup and be of any assistance to you in this regard. We look forward to a continued
and ongoing association with DLSA, Kamrup in realising our shared vision of bringing lifetime

legal assistance to persons in custody.

Thanking you,

Sincere Regards )
Abantee Dl{
Co —Founder and Director, Studio Nilima

Pratidhwani, Free Legal Service and Awareness Centre
A Unit of Studio Nilima, Guwahati



Copy Forwarded to:-

1. Inspector General of Prisons, Khanapara, Guwahati — 781022, Kamrup (M), Assam.
2. The Member Secretary, Assam State Legal Services Authority

Gauhati High Court, Old Block, 1* Floor

M. G. Road, Pan Bazar

Guwabhati- 781001

Kamrup(M)

Assam
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io
The Secretary

The District Legal Services Authority, Darrang
Mangaldoi-784125

Assain

Dated: Tuesday, |3 March 2018

Sub: Request for taking necessary and appropriate actions with regards to inmates in the Mangaldoi
District Jail who have been granted bail but not released due to non-furnishing of security.

Respected Sir,

With reference to the captioned subject, we, the team of Pratidhwani, Free Legal Services and
Awareness Centre, a unit of Studio Nilima would like to express our heartfelt gratitude for facilitating
the visit of the team to Guwahati Central Jail. The team of Pratidhwani comprised of Advocates, Law
Graguates and Law Students visited the Mangaldoi District Jail on Saturday. Fzbruary 25, 2018. It has
feen an lonour 1o work in collaboration with you and the team of Pratidhwani has been deeply

enrichied by the expenence.

During our visit to the Mangaldai district Jail, we were informed by the inmates in the jail that they
have been granted bail but could not be released for not furnishing security. On commutiicating with
such inmates, we found that most of the inmates came from weak economi. backgrounds, Most of
them were landless and were languishing in the correctional home without the support of their family
members. In such circumstances in spite of being granted bail, these inmates continue to be
incarcerated in the correctional hore, We have annexed a list of such inmates who have been granted
bail but could not be released due 1o non-furnishing of securiv and marked herewith as Annexure A.
It is pertinent to mention here that according to the provisions of the Code of Criminal Procedure,
1973 with regard to bail, an indigent person or a poor person can be discharged on bail on his
execution of a bond without sureties for his appearance before the court.

The Hon’ble Supreme Court, zs well as the Hon’ble Gauhati High Court has time and again reiterated
that continued incarceration in correctional home stemming from an inmate’s inability to pay bail
bonds, amounts to a failure to meet the ends of justice. Furiher the 268th Report of Law Commission
of India provides for recommendations about conditions that may be imposed in Bail stating that a
bail condition must not unreasonably violate the rights guaranteed by the Constitution.

I another instance, the team o Praudhwani duving our visic to Morigaon District Jail came across
many inmates who were granted bail but could not be released due to their weak economic conditions.
We, on the behalf of Sonabanu Begum and Anr. and Md. Haijan Ali, inmates of Morigaon District
Jail have filed a Criminal Petition numbered as Criminal Petition No 170/2018 for modification of
bail order passed by the Morigacn Court in the Hon’ble Gauhati High Court. The Hon’ble Gauhati
High Court while recognising the principles laid down in the aforesaid cases was pleased to modify
the bail amount of Sonabanu Begum and Anr. and Md. Haijan Ali. A copy of the judgment is annexed
and marked ficrewith as Annexure B.
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We look forward to a continued and ongoing association with DLSA, Darrang in realising our shared
vision of bringing lifetime legal assistance to persons in custody. It is therefore our humble request to_
you to look into the aforesaid matters and if necessary prefer appropriate Criminal Petition for’

_ modifications Under Section 482 read with Section 439 (1) (b) of the Code of Criminal Procedure,
1973. It would be our pleasure to work in collaboration with DLSA, Darrang and be of any assistance
to you in this regard.

Thanking you,
Sincere Regards

WA

Juri Hazarika,

Project Manager

Pratidhwani, Free Legal Service and Awareness Centre
A Unit of Studio Nilima,

Guwahati

Copy Forwarded to:-

1. The District and Sessions Judge
Darrang
Assam

2. The Member Secretary, Assam State Legal Services Authorlty
Gauhati High Court, New Block, 1* Floor
M. G. Road, Pan Bazar
Guwahati- 781001
Kamrup(M)
Assam
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IN THE SUPREME COURT OF INDIA
ORIGINAL CIVIL JURISDICTION
I.A. NO. OF 2018
IN
WRIT PETITION (CIVIL) NO. 406 OF 2013

IN THE MATTER OF
Re-Inhuman Conditions in 1382 Prisons

AND

IN THE MATTER OF:

Studio Nilima

Collaborative Network for Research and Capacity Building

Through Abantee Dutta, Co-founder and Director

C-I, Damayanti Mansion Satyanath Bora Lane

Dighalipukhuri East, Dist. — Kam (M)

Guwahati - 781001 - ...APPLICANT

LA. No. of 2018

APPLICATION FOR DIRECTION

PAPER BOOK
(for Index, kindly see inside)

. ADVOCATE FOR THE APPLICANT: V. SHYAMOHAN



Court Order dated.

Court Order dated

3. Court Order 1d'at‘e.c[-

Court Order dated

5. -Court.Qrder dated.__

6. Court Order c.lat_ed'-

7. Court Order.dated ___

8. Court Order dated

9., Court O.der date_d

10. Court Order dated __

11. Court Order dated

12, Couf‘t Order. dated

13. Court Order dated

14. Court.Order dated

Court Order dated
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IN THE SUPREME COURT OF INDIA
ORIGINAL CIVIL JURISDICTION
LA.NO.  OF 2018
IN
WRIT PETITION (CIVIL) NO. 406 OF 2013

IN THE MATTER OF

Re-Inhuman Conditions in 1382 Prisons

AND

IN THE MATTER OF:

Studio Nilima

Collaborative Network for Research and Capacity Building
Through Abantee Dutta, Co-founder and Director

C-I, Damayanti Mansion Satyanath Bora Lane
Dighalipukhuri East, Dist. - Kam (M)

Guwahati - 781001

TO,

...APPLICANT

APPLICATION FOR DIRECTIONS

THE HON’BLE CHIEF JUSTICE OF INDIA
AND HIS COMPANION JUDGES OF THE'
HON’BLE SUPREME COURT OF INDIA

THE HUMBLE APPLICATION
OF THE APPLICANT HEREIN

MOST RESPECTFULLY SHOWETH

1.

That the Applicant is a reglstered society based in Guwahati,
Assam working in the areas of law, governancc pohcj, culu.'lre The
society is a collectwe cﬂ'ort of researchers .academicians, social
sc1ennsts and- legal pracﬁhoncrs Wthh mms at nutlaung dialogue

on contemporary social and po]mcal concerns arising-in North
East India.

That the Governing Council of the Applicant includes Justice
(Retd.) Dhiresh Narayan Choudhury, Former Judge, Gauhati High
Court; Justice (Retd) Brojendra Prasad Katakey, Former Judge,
Gauhati High Court; Mr. Nilay Dutta, Senior Advocate, Gauhati
High Court; Ms. Millie Hazarika, Senior Advocaté, Gauhati High
Court; Mr. Apurba Sharma, Seniql_' Advocate, Gauhati High Court

. and Chairman, Executive Committee, -Bar Council of India, Mr.



o

Pradip Bhuyan, Industrialist, Guwahati and Ms. Mahfuza Rehman,
Academic, Former Head of Department (Geogréphy), Cotton
College, -Gauhati. A copy-of the Memora‘n&um of Association and
Articles of Association of the Apphcant is annexed hereto and
marked as Annexure A-1 [Pg No. 45—6¢ 1

The Appﬁcaﬁt'..cc'qn;iﬁc;t-s a free legéi awareness and services
carﬁpaign, ‘Pratidhv;ani (the Echo)’ to irlcfease access to justice for
vulnerable and margmahzed con.unun'itics of the region by
conducting visits to  the Qorrectlonal homes of the State in
collaboration with the State Legal Services Autharity and the law
students of the region. The Applicant has visited six correctional
homes across the state. These includevthe Guwahati Central Jail,
Tezpur Central "Jail, Jorhat Central Jail, Morigaon District Jail,
Mangaldai District Jail and Goalpara District Jail. It has been
found that while some of them like Central Jail, Jorhat have
.demonstrable kest pracﬁces miost -of th e jails reflect the same
issues like overcro_wdmg, poeor. mfrastn.lcmre, ung:lex:stafﬁng, access
to justice, etc which are charactefistié of corréctional homes across
India.

That the present apphcaiuon concerns the ﬂlegal and arbitrary
detention of individuals in- vanous dxstnct jails of Assam due to
failure on the part of the authontles to specify clarity in the rules
and regulanons which Would ‘be apphcable on persons falling
under the categoxy of declared fore1gn nationals (hereinafter
referred as “DFNs”). The said DFNs aré¢ presently under detention
along with those who are convicted foreign nationals. DFNs refer to
the segment of people who have been detected as Foreigners by an

opinion of the ' Foreignér’s . Tnbunxb under the Foreigners

(Tribunals) Order, 1964 (hereinafter referred to as the “1964-

Order”). It is pertinent to mention that although this -gegrnent of
declared foreign ﬂaﬁonals is a heterogcneou.s group of people
disparate in nationality, ethnicity, linguistic or religious ‘practices,
and while the vast r;xajority. of -th:.em are -alleged to be nationals of
Bangladesh, there are others who have been ddél.amd to be citizens
of Afghanistan and Pakistan respectively. Furthermore, by illegally

detaining these people without proper sanctions and detention

43



44

3

centers, thc authorities- havc grosSly confuscd the ' procedure
involved in handling DFNs and conwcted forelgn natlonals who
are foreigners who have been imprisoned through the normal
criminal -justice procéss far committing specific offences whether
under’ unrmgrauon laws (e.g Forelgner’s Act and the Passport Act)
or other statutes hke the Indian Penal Code. It is also the case of
the Applicant that most of the convicted foreign nauonals have
completed their sentences after being convicted by the courts and
are being indefinitely detairied pending deportation to their country
of origin with no proper arrangements. Further, by illegally
detammg these individuals without proper sanctions a.nd detention

centers, the authorities have grossly abused their powers and have
acted malafidely.

It is submitted that the rights undér Article 21 of the Constitution
extend to all persons, irrespective of whether they are citizens of

India or not. In Railway Board v. Chandrima Das, (2000) 2 SCC
465 this Hon’ble Court has held that: -

“28.. The -fundamental fights are available to all the “citizens” of the
country but a féw of them are-alsd available to “persons”. ... Article 14,
which guarantees equality before law br the equal protection of laws within

the territory of India, is applicable to “person” which would also include the
“citizen” of the country and “non-citizen” ....

32. The word “LIFE” has also been used prominently in the Universal
Declaration of Human Rights, 1948. (See.Article 3 quoted above.) The
fundamental rights under the Constitution are almost in consonance with
the rights contained in the Universal Declaration of Human Rights as also
the Declaration and the Covenants of Civil and Political Rights and the
Covenants of Economic, Social and Cultural Rights, to which India is a party:
having ratified them, as Set out by this Court in Kubic Darusz v. Union of
India. That being so, since “LIFE” is also recognised as a basic human right
in the Universal Declaration of Human Rights, 1948, it has to have the same
meaning and interpretation as has been placed on that word this Court in
its various decisions relating to Article 21 of the Constitution. The meaning
of thé word “life” cannot be narrowed down. According to the tenor of the
language used in Article 21, it will be -avaxlahle not only tq every citizen of
this country, but also to a “person” who may noi be a citizen of the ¢ount:ry

.. 34. On this principle, even those who #re not citizens of this country and
come here merely as tourists' or in any other capacity will entitled to the
protection of their.lives in. accordance with the constitutional provisions.
They also have ‘a right to “life” in this .country. Thus, they also have the nght
.to live, so long as they are here, with human dignity. Just as the State is
under an obligation to protect the life of every citizen in this country, so also
the State is under an obligation to protect the life of the persons who are not

citizens....” .
It is submitted that the Notification No.PLB.149/2008/88 dated
17.06.2009 issued by the Home and Political Department,
Government of Assam, Notification No.PLB.149/2008/50 dated



01.12.2009 issued by the Home and Political Department,

Government of Assam, Nptification No.PLB.121/2015/44 dated
24.09.2014- issued by the 'Home and Political Department,

Government of Assam and /or any other notification issued by the ,

Home and Political Department, Govérnment of Assam notifying
the correctional homes of Central Jail, Tezpur, Jorhat, Dibrugarh

and Silchar and the D1stnct Jaﬂs of Goalpara, Kokrajhar as

detenhon centcrs for declared forelgn nahonals deserve to be set

aside and quashed as bemg unconstltutlonal arbitrary, 'grossly

illegal, and amblguous A true’ copy of the Notification
No.PLB. 149/2008/88 dated 17.06. 2009 issued by the Home ‘and
Political Department, Govemment of _ASSam is annexed hereto and
marked Annexure A-2 (Pg No. 67-68), copy of the Notification No.
PLB 149/2008/50 dated 01.12.2009 issued by Home and Political
Department, Government of Assam, the Government of Assam is
annexed hereto and marked as Annexure A-3 ( Pg No. ;69- ) and
copy of.the Notification No. PLB.121 /2015/44, dated, 24.09.2015
issued by Home and Political Department, Government of Assam is
anne.xed hereto and marked as Annexure A-4 (Pg No. -70-).

That according to the Fortnightly Prison Population Report dated
15.05.2018 published by the Department of Home and Politjcal,
Government of Assam, there are a total of 986 DFNs lodged in the
six-notified detention cenfres/ coxjfecﬁohal.homcs-in Assam. As on
30.04.2018 records of the 15i§hict Jail, Goalpara feveal that out of
the total number of DFNs detained, S0 werg convicted foreign
nationals . of which " 49 wer.'c. nationié of Bangladesh. More
importantly travel perrmts for 33 such DFNs have already been
issued for a pcnod of three months by the Oﬁice of the Assistant
High Commissioner, Bangladesh Assistant High Commss1on,
Guwahati. However, as informed by ﬂie Jail Administration, their
deportation to Bangladesh remains subject to an approval from the

Ministry of External Affairs, Government of Ind.ia,‘| ‘which is’

pending. A true -copy .of a travel permit issued by the ‘Assistant
High Commissioner, Bangladesh dated 07.05.2018 is annexed
hereto and marked as Annexure A-5 [Pg No. -71-]. A true copy of
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the Fortnightly Prison .Population Report dated 15.5.2018 is
annexed heréto and marked as Annexure A-6 [Pg No.-72-]

That the Applicant has visited the three notified detention centers
in Assam namely the Central Jail {Tezpur), Central Jail (Jorhat)
and District Jail, Goalpara. The details -of the DFN’s currently
lodged in these centeré are as follows: - '

| Detention Center

Date of Visit

Total No. of DFNs

Central Jail, Jorhat’

21.04.2018

119

Central Jail, Tezpur | 22.06.2018 . - . N

District Jail, | 30.04.2018 © 182
Goalpara i O

10.

3

Of the rest Central Jail (Silchar) houses 109 DFNs, out of whom 99
are male and 10 are female. Central Jail (Dibrugarh) houses 56
DFNs, all malé; and 152, all {émaie 'DFNS'..are detained in District
Jail, Kokrajhar. A '

That a.lm.c;h.gst the- above mentioned group of convicted declared
nationals, a group.of around 18 bclo,x{g ‘to the Rohingya Muslim
community from Myanmar who were convicted for illegal entry and
stay in India and were sentenced to undergo imprisonment for six
months. Even though the sa1d members have completed their
sentence, they were not released from detention which compelled
them to approach the Hon’ble High Court of Guahati in tlile form of
a ‘Writ Petition béing WP(C) Number 2745/2014. One of the
principle grounds taken by these members before the Hon’ble High
Court was that déspife be:.ng\nctlms 6f communal violence and
ethnic clashes, due to their continued detention regardless of them
having carried out their sentence, they have ndt been able to make
a representation before the United Nations - Human Rights

Commission (hereinafter referred to as the “UNHRC?”) for conferring
them with the status of refugee. ' '

f Sy
) i : .
That the Hon’ble High Court of Guahati after having heard the
community passed a detailed order on 04.01.2017. It was duly
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recorded by the court that no decision had' bee'n taken by the
Government of India regarding-interim arrangement for lodging of
the DFNs prior to. their deportatipn and that the existing camps
may be wholly inadeqtiate to deal Lyitt % % mcreasmg number of
detainees. It was thereafter directed by the court ‘that responsibility
of deciding the status of these md1V1dualé was vested .with the
Central Government, regard being imade to whether they were
allowed to stay in India by granting them refugee status through
correspondence with the UNHRC, ‘provided that if for this purpose
their physical presence was requlred then the Central Government
shall do the needful to lodge the md1v1duals in New Delhi.
However, the Hon’ble H1gh Court further stated that if the Central
Government was of -the opinion 'that . these detainees were

adxmttedly foreign nationals and should be deported from. India,

then Subsequent steps must, be taken within a pefiod of three

months. Thus, -the" Rohmgya detainees have been awamng a
decision from the Govérnment of India cnfthelr status as a refugee
or a fore1gner for more than 18- months and consequenﬂy a
Contempt Petition (Cont. Case Number 449 / 2017) has been filed in
the Gauhati High Court for~ non—compha.nce of the order dated
04.01.2017 in which notice was: issued on 29.01. 2018. On
28.03.2018, the court asked the Ministry of External Affairs,
Government of Ind1a to pursue the matter with the Myanmar
embassy in order to expedite the deportation process Thereafter,
on 02.05. 2018 it was stated before the Hon’ble Court by the
central government that Myanmar Embassy is yet to respond to.
the proposal of the Indian Governmerit regarding deportation of the
18 Rohingya muslims: A fue copy of the Order dated 04.01.2017
is annexed hereto as Annexure A-7 (Pg No. 73-76) . A true copy of
orders dated 29.01.2018, 28 03. 2018 ‘and 02.05. 2018 . in Cont.
Case Number. 449/2017 is annexed ‘hereto as Annexure A-8
(colly) (Pg No. 77-83). )

LEGISLATIVE HISTORY CONGERNING DECLARED FOREIGN
NATIONALS IN ASSAM" ol

The relevant statutes that go‘;em th'e.'-identjﬁcaﬁon, detection,
detention and deportation of foreigners in Assam are the

a7
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Foreigner’s Act, 1946 read with the 1964 Order, the, Citizenship
Act, 1955, Passport (Entry into India) ‘Act, 1920, the¢ Immigrants
(Expulsion from Assam) Act, 1950 and. the Passport Act, 1967.

That-as per Section. 1(b)- of the szenshlp Act 1955 “i]!legal
migrant” is a- forelgner who-has entered mto India w1thout a valid
passport or other travel documents of any other document or came
to India with a valid passport or other travel documents and such
other documents, but stayed beyond the: permitted penod of time.
Vide Section 6A(1)(e) of the C‘luzensl'up Act, 1955, a person shall be
deemed to be a foreigner on the date on which a Tribunal
constituted under the 1964 order submits its opinion to the effect
that he is a foreigner to the officer or authority concerned.

At the éomrnéncemént of the Constitution of Indi,a,: Article 5 stated
that every person who has his domicile .. .he territory of India and

-who was elther born in the temtory of India; or either of Whose

parents were bom in thc terntory of Indla, 'or -who has been
ordinarily resident in the tEmtory of India for not less than 5 years
immediately preceding such commencement shall be a citizen of
India. As an exception, Arucle 6, which is important for the

detcrmmatmn of 'some of the questmns a.nsmg in the instant
Application, states as follows:

“Rights of citizenship of certain persons who have ntigrated to India from
Pakistan.. —Notwtthstandmg _anything in Article 5, a person who has
migrated - to the territory of India. from.the temtory now included in
Pakistan shall be deemed to be a.citizen of. India. at the commencement of
this Constitution if
(a) he or either of his parents or any of his gfand parents was born in
India as c2fined in the Government of Z.dia Act, 1935 (as originally
enacted); and At et
(b) (i) in the case where. such person has so migrated before the
‘nineteenth day of July, 1948, he has been ordinarily resident in the.
territory of India since the date of his migration, or £
(ii) in the case where such person has so migrated on or after the
nineteenth day of July, 1948, he has been registered as a citizen of
India by an officer appointed in that behalf by the Government of
the Dominjon’ of India -on an -application made by him therefor to
such oﬁicer before the commendement of this Constitution in the
form and manner prescnbed by that- Government: Provided that no
person shall be so registered unless he has Been resident in the

territory of India or at least six months 1mmedtately preoedmg the
date of his application.”
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Section 3(2)(e) of the Foreigners Act, 1946 .(hereinafter referred as
‘Act’) provides nowers to the Central Gerernment to make orders

qua fofeiginérs as. éﬁﬁﬁxera’oed below:

“2. Power to make orders.—

(2) In partzcular and wtthout _pre_]udzoe to the generality of the
foregoing power, orders made under this section may provide that
the foreigner—

(d) shall remove himself to, and remain in, such area in 1 [India] as
maybe prescribed;

(e) shall comply with such conditions as may be pn‘ascribed or’

specified— .
(i) requiring him to reside in a particular place;

(ii) imposing any restrictions on his movements;”

On 23.09.1964 in ‘exercise of the poWérs cbnférred under section
3, the Centra. government pubhshed e Foreigners (Tribunal)
Order, 1964 (hereinafter referred as ‘1964  Order’). Under the
1964 Order, a Tribunal has been constituted to provide an opinion
to the effect whether the ‘pefson is a fbreigner or not. The 1964
Order has been 'subséquentl'y a.n'ended in the year 2012, with
respect to procedure for disposal of -question the following

amendments have been made and incorporated:

“3. Procedure for disposal of questions

(1) The Tribunal shall'serve on the person to whom the question
relates a show cause notice with a copy of the main grounds on
which he or she is alleged to be a foreigner. This notice should be

served as expeditiously as possible, and in any case, not later than’

ten days of the receipt of the reference .of such question by the
Central Government of any competent authority.

(2) The Tribunal shall give him or her a reasonablé opportunity to
show cauge by filing a representatic. . .rdinarily, ndt more then ten
days’ time from the date of service of the notice as. aforesmd should
be given to file such a representation. ;

- (3) The Tribunal shall give him or her a rea.sonabl% oppoﬂumty to

produce evidence in support of his or her case. Ordinarily, hot more
than ten days’ "time should be glv_e_(t. fo produce such evidence.”

A copy of the 1964 Order along with the amendment is annexed
hereto as Annexure A-9 (Pg No. 84—87)

-

It is necessary to mention here that under the scheme of the Act

read with the 1964 Order the Foreigner’s Tribunal constituted
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thereunder, on a reference made to it, is required to only give an
opinion wh r the conceined individual is or is not a .
Therefore, on this basis alone it is appsrent that the role of the
tribunal is restricted to providing an opixﬁon and the same is not'

final or conclusive. The relevantclause ‘is reproduced herein
below:

“(9) After the case has been hedrd, the Tribunal shall submit its
opinion as soon thereafter as may be practicable, to the officer or

" the authority specified in this behdlf in the order of reference. Every
case should be dzsposed of wtthm a period of 60 days after the
receipt of the- reference from the conmetent authority.”

That Assam has always been.a receivgng' economy of migrants,
starting from the colonial n.;de. Bu_;c the recent crisis emanating
from migration is the resul{ of prolonged ‘migration pre and post
partition and T‘{le conseqﬁences of demographic change due to the
migration of erstwhile East Bengali Hindus and Muslims that
continued even, after partition. Post-Independence migrants from
East Pakistan or Bangladesh came to be categorized as irregular
migzlants who are undocumented or illegal. migrants who came to

India or to Assam in éearch of better livelihbod opportunities or

" they can be categomsed as forced migrants. As per Article 6 (supra)

the date of 19. 07. 1948 therefore, became the ‘baseline, for such
persons as were referred to in Article 6 for being citizens of India.

The Imrmgrants (Expulsmn from Assam) Act, 1950 was enacted to
protect the 1nngenous mhabltants of Assam The statement of
objects and reasons of this Act states that "during the last few
months a serious. sitpation had ariseii from the immigration of a
very Iarg.e.n.umbér of East Bengal residenté’ into Assam. Such large
migration is distﬁrBMg the economy of ‘the province, besides giving
rise to a serious law and order problem. The bill seeks to confer
necessary powers on the Central Government to deal with the
situation." In pursuance of this object, Sections 2 and 4 state as

follows:

“2. Power to order expulsion of certain immigrants.- '
If the Central Government is of opinion that any person or class of
persons, having been ordinarily resident in any place outside India,
has or have, whether.before or after the commencement'of 'this Act,
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come into Assam and thdt the stay of such-person or class of
persons in Assam is detrimental to the interests of the ‘general
public of India or of any section thereof or of any Scheduled Tribe in
Assam, th: Central Government may b:* order—

(a) direct such person or class of persons to remove himself or
themselves from India or-Assam within such time and by such route
as may be specified iri the order; and - - ;

(b) give such further directions in regard t6 his or their removal from
India or Assam as it may consider necessary or expedient:
Provided that nothing in. this section shall apply to any
person who ‘on account of civil disturbances or the Jear of
such disturbances in any area now forming part of Pakistan
has been displaced from or has left his place of residence in
such area and who has been subsequently residing in Assam.

4. Power to give effect orders, etc.-

Any authority empowered by or in pumumx of the provisions of

this Act to exercise any power may, in addition to any other action

expressly provided for in this Act, take or cause to be taken such -

steps, and use or cause to be used such force, as may in its opinion
be reasonably necessary for the effective exercise of such power."

Furthermore, it‘ be noted here that on account of Section 4 of the
Illegal Migrants(Determination by Tribunal) Act, 1983, (hereinafter
referred to as TMDT Act’), the Im'migra'nts {Expulsion from Assam)
Act, 1950 was superseded and the proviéions' of the said Act

ceased to apply to the State of Assam. This Hon’ble Court in the
year 2005, in Sarbananda Sonowal v. Union of Ihdia, reported in
(2905} 5 SCcC 665, struck- down the IMDT Act and the Rules as
being wholly u'ncon‘stitutional '%s they clearly negated 'thc
constitutional mandate contained in Article 355 of the Constitution
of India. It also at para 83 revived the application of Immigrants
(Expulsion from Assam) Act, 1950 along with the Passport (Entry
into India) Act, 1920; the 'I'?'oreig.nérs A'ét, 1946 and the Passport
Act, 1967 to the State of Assam. The difcctions issued by the
Hon’ble Court are reproduced hereinbeloW:

“ 84. In view of the discussion made ‘above, the writ petition

Succeeds and is allowed with the following directions : »
(1) The provisions of the Illegal. Migrants (Determination
by Tribunals) Act, 1983 and the Illegal Migrants (Détermination by
Tribunals) Rules, 1984 are declared to be ultra vires the
Constitution of India and are struck down; : e

- (2) The Tribunals and the Appellaté Tribunals constituted under the
lllegal Migrants (Determination by Tribunals) Act, 1983 shall cease
to function; . o , :
(3) All cases pending before the Tribuinals under the Tllegal Migrants
(Determination-by Tribunals ) Act, 1983 shall stand transferred to
the Tribunals constituted under the Foreigners (Tribunals) Order,

1964 and shall be decided in the manner provided in the Foreigners
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Act, the Rules made thereunder and the procedure prescribed under
the Foreigners (Tribunals) Order, 1964. i

(4) It will be open to the authorities ‘o initiate fresh proceedings
under the Foreigners Act agaihst all such persons whose cases

were not referred to the Tribidnals by the competent authority

whether on account of the recommendation of the Screening
Committee or any other reason whatsoever.

(5) All gppeals pending before the Appellate Tribunal shall be
deemed to have abated. :

(6) The respondents are-directed to constitute sufficient number of
Tribunals under the Foreigners (Tribunals) Order, 1964 to effectively
deal with cases of foreigners, who have illegally come from
Bangladesh or are illegally residing in Assam.”

That as a result of "L_h_e ruling the application of the above-
mentioned proviso to Section 2 of the Immigrants (Expulsion from
Assam) Act, 1950 was also revived. It was during the census of
1951 that a National Régiét_er of Gi.ti;zens ‘'was prepared under a
directive of the Ministry of Home Aﬁ'ans containing information
village-wise of eaéh’aﬁd every person énum;srated therein. Details
such as the number and names of '}S‘CI“SO..I'{S,jthe houses or holdings
belonging to 'them, father's name of-husband's name, nationality,
age, the means of livelihood were all indicated therein.

That between 1948-71 there were large scale migrations from East
Pakistan in the State of Assam. As a result of subsequent
representations, made by All Assam Studc_'.nts Union and others,
Parliament enacted the IMDT ‘Act applicable oriiy to Assam. The

IMDT proved to be inconclusive due to the éontinuous influx of

illegal migrants from the neighboring countries. Seeing the
continuous influx despite -legislation Leing -in 'p'lé.ce the -civilian
population started the Assam Movement (1979-85) ‘or Asom
Andolan with an objective to seek expulsion of undocumebnted
migrants. The . said @oyer_hent was: the .culmination of civilian
opposition against tﬁe rise‘i.n"the.‘number'of voter in _thc electoral
rolls. The All Assam Students’ Union (AASU) and the All Assam
Gana Sangram Parishad (AAGSP) spearheaded the movement. The
leaders ‘stated ﬁha}t the .movemcnt was agé.inét undocumented
immigrants, ahd déranded their explil's'ioﬁ. The Assam Agitation

That the said movement culminated in the Assam Accord on
15.07.1985 between the AASU, AAGSP and the Central and the

State Governruents, pursuant to whi:, that Section 6A was'



22.

23.

24.

inserted in the Citizenship Act in 1985. The Statement of Objects
and Reasons of the Act specifically states that it is legislation

requ1red to give effect to the Assam Accord. ' It needs to be

men‘aoned that section 6A is presently under challenge before the

‘Supreme Court (i.e. Assam Sanmlhta Mahasangha v. Union of India

WP(C) No. 562 of 2012, Assam Publzc Works v. Urtion of India WP (C)
No. 274/2009 and All Assam Ahom Association v. Union of India,

WP(C) No. 562 of 2012).

Thereafter, on 08.11.i998 the: then Goverrnor of Assan_n submitted
an extensive report to the then President of India on the continued

grave threat posed' by the influx of people from. Bangladesh to
Assam. In this backdrop writ peutlon was filed in year 2000

assailing the constitutional validity of t‘h\ﬁ IMDT Act and. the rules
framed thereunder.

That on 14th July, 2004, in response to an unstarred question

pertaining to deportation of illegal Bangladeshi migrants, the-

Minister of State, Home Affairs, submitted a statement to
Parliament indicatir.lg therein that the estithated number of illegal
Bangladeshi 1mm1grants into Ind1a as on 31st December, 2001 was
1.20 crores, out of which 50 Ia.khs were in Assam.

That in Sarbananda Sonowal v. Union of India reported in (2005) 5
SCC 665 (supra), this Hon’ble Court referred to the Assam Accord
and to the huge influx of illegx_al migrants into the State of Assam
and came to the conclusion that the said Act and the rules made
thereunder operéﬁed in the réver'sq direction i.e. instead of seeing
that illegal migrants are deported, it did the dppositc by‘placing the
burden of proof on the State to prove that a persdn happens to be
an illegal migrant. It went on to hold . that Article 355 of the
Constitution of India had becn v101ated in as much as the Union
had failed to protect the State of Assam against the external

aggression and internal disturbanés caused by the huge influx of

illegal migrants from Bangladesh to Assam and Wenf on to hold the
1983 Act to be violative of Article 14 as well. In as much as this Act
was struck down, the Iﬁﬁgmts‘ ‘(E.xpulsion from Assam) Act,
1950 together with the Foreigners Act, 1946 and the Foreigners
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Tribunal Order, 1964 would therefore become applicable to detect
illegal migrants who were then to'be deported.

That given the magnitude of the problem, a Fox:eigners (Tribunals
for Assam) Order of 2006 was promulgated by the Central
Government. Through the said order. the Central Government
amended the 1964 Ordgr prin(;ipq]ly making the same inapplicable
to the State of Assarh. The saidlaction of the government ‘'was
struck down in Sarbananda Sonowal (Il) v. Union of India reported

in (2007) 1 SCC 174, being found to be unreasonable and arbitrary

and which, instead of e:tpedmously discovering illegal rmgra.nts
and deporting them, again did the opp081te

PRESENT REGULATORY LOOPHOLES I")ADING TO AMBIGUOUS
STATE OF AFFAIRS CONCERNING DFNs

In Assam, the identification and detection of for¢1gner§ is the
respons1b1hty of the Assam Police Bdrder Orgamsamon Howcver,
the’ jurisdiction- of . the ‘Assam Pohce Border Orgamsauan in
foreigner detection- and its power "to -issue notices and make

referrals to the Forelgners Tribunals does not have any strict
statutory basis.

The Foreigner’s Tribunal in Assam was set up in the year 1962
under the erstwhile Prevention of Infiltration of Pakistani Scheme.
The scheme inter alia provided the proccciurc for detection and
issuance of Quit India notices. A copy of the erstwhile Prevention of
Infiltration of Pakistani Scheme issued by the Intelligence bureau
is axinexed hereto as Annexure A-10. [Pg No. 88-98].

Drawing from the provision's of the 4bove mentioned scheme, and
seeing the burgeoning influx in the number of DFN’s who go
untraced and undetected, the state gm‘rer’nmcrit as an interim
arrangement on 17.06. 2009 issued a notification 'in order to
impose restrictions in the movement a.nd also -to make necessary -
arrangements vis-a-vis resu:lmg the DFNs as well as to facilitate
their deportation. As per the -notification, the Governor of Assam

ordered’ that the movement of persons who are detected as
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foreigners by-the Foreigners Tribunal _'sh'_all_' be restricted and they
shall be required to reside ir the De'tenfo_n Centers set up by the
State Government immediately after they are held to be foreigners
and tll the time they are deported. Secondly, the state police
officer has been ’entrusted with the process of detection and
deportation of foreigners. It is submitted that the sa1d notification
failed to provide ‘the, exact modalities as well as _a) thc proccdure
for detecting and notifying the D}'*‘N’s, b) the detention centers

. wherein the DFN’s shall be kept till they are deported; c) issuing

specific time lines in ‘which. the order task can be undertaken in
order to expedite the procegss.

As the above mentioned notification did not provide for the exact
modalities ~ of. the - nohﬁed detentlon ccnters, subsequent
notifications were 1ssued notlfymg ua pnsons in question as
temporary notified detention centers. It is submitted that the said
task was. -undertakén by the state government without any
exposition as to the rationale of havmg a detcntlon centre to
provide basic ‘amenities to DFNs in the first placc

On 01.12.2009 another notificationi ‘ was issued by the state
government notifying the District Jail, Goa.lpara as a separate
Detcntmn Centre on a temporary ‘basis till further detention’
centers are established. b

Thereafter, on 24 09.2015 anothcr notification was issued threm
the state govemment nouﬁcd that "entral Jails of Jorhat,
Dibrugarh and Tezpur will serve as betcn'uon, Centres. Central
Jail, Dxbrugarh would accommodate only male inmates whereas
Central Jails of Jorhat and Tezpur would accommodate both male

and female mmates 'Thc nouﬁed detention centres are located

across six dlstncts, while Jorhat. and Dibrugarh are in the upper

reaches of Assam, Silchar is in th¢ Barak Valley. Kokrajhar on the

other hand is a town in the Bodoland Tefritorial Area Districts.

Goalpara is in the south-western part of the state bordering the
boundary between Assam and. Meghalaya. Importantly, it is
adjacent to the international boundary between India and
Bangladesh. It is pertinent to mention that while a proposal for the
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setting up of a separate detention centre has been initiated in
Dakurbhita area of Goalpara district for the declared| foreigner

nationals, no construction has begun as yet even though land has
been allotted for the same.

That the practical unphcauon of: thcse notlﬁcauons is that DFNs

are being currcnﬂy accommodated in’ pnsons alpng ‘with inmates

(undertrials as well as convicts), the said DFNs are exposed to the

prison environment in its entirety and for all effective purposes ate
being treated as inmates. Due to the ‘detention centers being
scattered across the s.tétc locatidr‘ also has ramifications on the
detainees as for example the notified detention centre in Central
Jail, Dibrugai only contains male '\)‘*dzwjnees and the one in
Kokrajhar houses only female detainees. Therefore, in cases of

family units who have " been detained, separation becomes
inevitable.

The manner in which the notifications have restricted the DFNs in
ﬁhe correctional homes is not in harmony with the provisions of the
Assam Jaﬂ Manual itself. The Government of Assarn through the
above-mentloned nouﬁcatlons has failed to spebﬂ'y rules or
regulations which would be apphcable to the DFNs currentiy under
detention. As a. result, the authontles have been compelled to
apply selec’uvely, the promsmns of: the constltuent statutes and
regulations of the Assam Jail Manual on the DFNs, which are
prescribed for the und_ei'trial pri;gri_.’ae:s and convicts. The
interactions of the Applicant w1th the _]all administration have
revealed that the dietary allowancé given to detainees DFNs is the
same as earmarked for ‘non-labouring prisoners and undertrials’
under Rule 368, Chapter XXI of the Rules for Superintendence and
Management of Jails in the State of Assam, which is a constituent
of the Assam Jail Manual. However unlike other inmates, including
convicted inmates, thie DFNs are not entitled to parole/leaves.
Further DFNs are not even allowed to communicate with their
family members. The absence of a substantive- law to regulate the
lives of DFNs in. incarceration amounts to vmlatmn of substantive

due process guaranteed under Article 21 of the Constitution of
India '
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The present conditions of all the 986 declared foreign nationals are
also in direct violation of mtematxonal standards for detention of
illegal migrants which require that such’ migrants should be held

in facﬂ1t1es which are separated from the general prison
population.

That under Section 3 of the Foreigners Act, 1946 which confers
power upon the Central Government and under Section, 12 of the
said act the power to make orders under Section 3 of the Act may
be delegated ‘to a subordinate authority subject to such conditions

as may be contained in the authorization. Section 12 further

authorizes th. authority empoweréed . ;_‘;der' the Act to further

delegate powers.to any.-such- authority subordinate to it. Thus
effectively, vide Section 12-the State‘Governmcrtt' is empowered to
further delegate the function to any authority subordinate to it, in
writing. However, it is submitted that that an order under Séction

3 passed by any authonty subordmate to the State Government
without proving the State Government’s notification of delegating

its authority to such subordinate authority is completely arbitrary,

invalid and dehors the provisions of the act.

That the above delégation of the authiority must be specific and
express. In the state of Assam the procedure that is followed for
detecting foreizners is also fraught W"‘"l procedural lapses. The
Assam Border Pohce Whlch is known &s the second line of defence
in checking foreign infiltration is also responsible for detecting
fore1gn infiltrators. If it suspects that a person is a fordxgner, then
the Assam Border Pohce serves him notice to appear before it and
prove his or her citizenship, by producing requisite documents in
reasonable t1me If the Assam ‘Border pohce are not satisfied with
the documents then it reg1sters a ‘refefence gase against that
person to be tried by the Foreigners Tribunal established by the
1964 Order. The said exercise undertaken by the police and state
government in general, withogt express delegation goes completely

against the intention of section 3 read with section 12.
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Furthermore, tli.e. Assam Police refw."-.»rs_ to the Prevention of
Infiltration of ‘Foreigners Scheme to issue the above mentioned
notices on the proceedee, it is not known whether apart from the
said scheme there is any other statutory force based on which
such notices are being issued and the said scheme by itself cannot
be treated as delegation of powers under section 12 of the.
Foreigners Act. Therefore, the actions of the .border police in this
regard are non-est in law and lack jurisdiction. It is also submitted

that subsequent referrals on the basis of these notlﬁcatmns will
also be bad in law and ex—fac1e ﬂlegal

ISSUE OF ILLEGAL DETENTIONS AND INAISEQUATE LEGAL
REPRESENTATIONS OF DFNs

That the international - standards for detention of
fore:gners / asylum seekers for. unnugraﬂon related reasons specify
that such detention must not be within the pnson facﬂmes or Jaxls
Guideline 8, Para (iii) of the UNHCR Guidelines on the Applicable
Criteria and Standards relating to the Detention of Asylum-Seekers
and Alternatives to Deteht'ibr;'(liei'ei.nafter, referred to as UNHCR
Guidelines) states that

‘The use of prisons,. jails, and. facilities designed or operated as
prisons or jails, should be avoided. If asylum-seekers are held in
such facilities, they should be separated from the general prison
population.’

That the Body of Pririciples for the Protsation of All Persons under
Any Form of Detention or Impnsonment ‘which wés adopted by

Genera.l Assembly resolutlonv 43/173 of 9 December, 1988 states in
Principle 8:

“Persons in detention shall be subject to treatment appropriate to

their unconvicted status. Accordmyly, they shall, whenever
possible, be kept. separate from unpnsoned persons

A true copy of the UNHCR Gmdelmes on the Applicable Criteria
and Standards relating to the Detention of Asylum-Seekers and
Alternatives to Detention is annexed hereto and marked as
Annexure A-11 [Pg No.99-160]. A true copy of the Body of
Pnnmples for the Protectlon of All Persons under Any Form of
Detenﬂon or Imprisonment adopted by. the General Assembly
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resolution 43/173 of 9 December, 1988 is annexed hereto and.

marked as Annexure A-12.[Pg No.161-167].

In India the Prisons Act, 1894 which is part of the Assam Jail
Manual defines ‘prisons’ in Section 3 as:

“3. Definitions: In this Act-

(1) “prison” mean any Jazl or place used permanently or terhporarily
under the genera[ or special orders ‘of a State Government for the
detention of prisoners, and includes all lands and buildings
appurtenant thereto, but does not include-

(a) any place for the confinement of pnsoners who are exclusively in
the custody of the police

(b) any place specially appomted by the State Government under
S.541 of the Code of Criminal Procedure

(c) any place which has been declared by the State Government, by
general or special order, to be a subsidiary jail;”

The said enactment also defines three classes of prisoners under

Section 3; which are criminal prisoner, convicted criminal prisoner

and civil prisoner. The dichotomy in the case of the DFNs is that
whil ey do not quali ; “of: three classe

isoner

whi alifi efinition of prisot Sectio

That as per the phrasing of Secﬁon 6A of the Citizenship Act, 1955
a person is detected to bea forelgner on opinion of the Tribunal.
However, as per mformal sources it has béen brought to the notice
of the Applicant that orders are being routinely passed by the
Tribunals . ‘declaring such "individuals ~as foreigners without
application of mmd and with‘out conducting any' investigations and
detections. From the objective of the .Foreligne"r’s Act, it is clear that
it is an Act to confer upon the Central Government or the State
Government, as the case may be, certain powers 1n i-espect of
foreigners. It can therefore be inferred that a reference to the
Central Government becomes necessary before the opinion of the
Foreigner’e Tribynal can be treated as final. In the abs'ence of this
component the present process becomes patently 1llega.1 Guahatl
High Court has consistently held and emphasized that the opinion
rendered by the Tribunal is not in- the nature of a declaration,

however the state’ government has refused to take this fact into
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account and i in turn has declared all such 1nchv1dua1s as foreigners
under the Act.

Further, there is qualitative- difference between those who are
foreigners’ ‘as opposed to ‘the ‘detected foreigners’, as the person
against whom the Tribunal has rendered an .opinion has both; a)

an options of appeal and b) order of the State Government
subsequent to the opinion. In such a scenario a DFN cannot be

conclusively treated as a foreigner for the purpose of section 3 of
the Foreigncrs Act, 1946.

That the leg.] validity of the procecare of detention of the
foreigners itself seems ‘to be vague and ambiguous as the
Foreigner’s Tnbunal only render a non~conc1us1ve oplmon In the
case of Maneka Gandhi v. Umon of Indta, reportqd in AIR 1978 SC
597, it has been held that law cannot prescribe some semblance of
procedure, however, arbitrary or fanciful, to deprive a person of his
personal liberty. The pro'cedure cannot be. arbitrary, unfair or
reasonable In treatmg the op1mon as a declaration and thereby
considering it to make an order uilder Section 3 of the Forelgners
Act, 1946 is arbitrary and unreasonable and thus violate of Article
21 of the Constitution of India. One of the primary grounds for
illegal detention is where- the detention is withoﬁt any authority of
law. As has been laid down under Article 21 of the Constitution of
India, liberty can be curtailed only 'in accordance with the,
procedure established by law, it is 'L:mdo'u.btcd that some.law of the
land must authorise detention, otherwise thé same would ex-facie
be illegal. In the case of the DFNs, it is not clear ot which basis
detentic‘m' is carried out merely Qn’.'the ba.sis‘of an bpinioP of the
Tribpnal.

fn R Nafay}in Sith vs. The State of Delhi and Ors reported in
1953 S C.R. 852, the Hon’ble Supreme Court observed that those
who feel called upon to deprive othcr pcrsons of their personal
liberty in the discharge of what they conceive to be their duty,
must strictly and scrupulously observed the forms and rules of the
law. It was a case in which a Writ of Habcas Corpus was filed on
the ground that the remand of the detenu was bad. The Court
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allowed the Writ of Habeas Corpus and directed release of the
detenus. It is no doubt true that the Court will not normally
interfere with the day-fd-day operations of the State during

investigation, but improper remands and unnecessary detention in

jails ought not to be countenanced on the grounds of alleged-*

discipline and security.

That records have revealed three dlffenng sets of prodedures which
are being adopted by the deta.mmg authont\es for handing over
custody of the declared foreigner n,atxonal sub_]ect to a finding/
opinion of the Fore1gners Trlbunal These are: i

a) In several cases proceedees Wlth oplmons from the

' Foreigne_s Tnbunals a.gamst the~~ xave been summoned to
the office of the Deputy Comm:.ssmner of the concerned
district and detained.

b) In certain other cases, the Superintendent of Police (Border)
of the concerned district has taken proceedees into custody
ostensibly under the provisions of the Foreigners Act, 1946
read with the 1964 Order.

c) In another set of cases, the Foreigner’s Tribunal itself has

+ directed remand of the proceedee into cusfody.‘

Therefore different procedures of detention are being followed in
the notified detention centres in the absence of..a valid specified
procedure in accordance with the law stipulated for the bFNs. The
same deserves to be struck down on the' principle ground that it is
violative of Articles 14 .and 21 of the Constitution of India.

That the right to fair trial has been mterpreted to be one of the
unphc1t rights. contsined. Wlthln the Right .to L1fe as enshnned
under the Consututlon of Ind1a As a mm1mum, the right to fair
trial therefore mter alia includes the right to be heard by a
competent, independent and impartial authority, the right to be
heard within a reasonable time, right to counsel, etc. In
accordance with the underlying principles of the right to fair trial,
clause 3 of the 1964 Order makes it incumbent on the Forelgners
Tribunal, on receiving a reference, to serve on the person to whom

the question relates (hereinafter referred to as the proceedee), a
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- copy of the main grounds on which he is alleged to be a foreigner

and give him a réasonablé opportumty of making a representation
and producing evidence in 'support of his claim.

It is submitted that no such notices clé.rifying the grounds, which
form the basis' of -t}m-referg:i}Ce,.are' being communicated to the
DFNs. The notices, which are routinely "being served on such

proceedees, merely stipulate. the date and time of appearance
before such Tribunals "along with written objections and
trustworthy documents. A true typed copy:of one such notice
issued by the Foreigners Tribunal, Bongm_igao'n, Borpara, Ward No.

5 dated 12.12.2014 is annexed hereto as Annexure A-13 [Pg No. -
168-].

Most DFNs are unable to engage private lawyers and challenge the'.
validity of the illegal and vague notices being received by them. The
procedural lapses therefore go unnoticed and unchallenged,
effectively denying the DFNs their ba;sic and fundamental right to
fair trial: Even for mosc‘mjnim:al, numbcr of .the detainees who
have engaged private lawyers, they do so at the cost of heavy
financial loss and insolvency. The communication with counsel is
extremely limited due . to various reasons like lack of
comprehension of the judicial proeqS‘é, and the fact that often

]

lawyers based :n-Guwahati are ccn.tacf .. ‘Jarough relatives.

That the issue is compounded by the fact that Section. 12 of the
Legal Services Authority Act, 1987 which outlines the criteria for
providing legal services-does not enlist the category of DFNs.

Section 12 is produced hereiribelow:

“S.12 of the Legal Services Authority Act, 1987 provides:

Euery person who has to file or defend a case shall be entitled to legal
services under this Act if that person, is-

(a) a member of a Scheduled Caste or Scheduled Tribe;

(b) a victim of trafficking in. human bemg-* or beggar as referred to in
Art.23 of the Constitution; ;

(c) a women or a child; ;

(d) a person with disability as de ﬁned in clause @) ojA section 2 of the
_Persons With Disabilities (Equal Opporturities, Protection of Rights and
'Full Participution)-Act, 1995 (1 of 1996}

(e) a person under circumstances of underserved want such as being a

" victim of a mass disaster, ethnic, violence, caste atrocity, flood,
drought, earthquake or industrial disaster; or.
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(f) an industrial workman; or

(g) in custody, including 'custody in a protective home within the
‘meaning of clause (g) of section 2 of the Immoral Traffic (Prevention)
Act, 1956 (104 of 1956), or in a juvenile home within the meaning of
clause (j) of section 2 of the Juvende Justice Act, 1986 (53 of 1986), or
in a psychiatric hospital or psychiatric nursing home within *the
meaning of clause (g) of section 2 of the Mental Health Act, 1987 (14 of
1987); or i §

[(h) in receipt of annual income less than rupees nine thousand or such
other higher.amount as may be prescribed by the State Government, if
the case is before a court-ather than the Supreme Court, and less than

rupees twelve thousand or Such other higher amount as may be

prescribed by the Central Government, if the case is before the '

Supreme Court.”

That according to the authorities vested with the reépohsibility of
implementing the scheme of legal aid 'p;:der the said act, the above
provisioﬁ therefore limits the jurisdiction of the District Legal
Services Authority from providing lcgéi “ad to DFNs.. In ‘certain
instaﬁces, members of the ‘District. Legal Serv_ices Aﬁﬂloﬁg have
themselves éxpressed “their helpless_;;iéss at the condition of the
DFNs and have made verbal repre'séht_’aﬁéns before the Assam
State Legal Services Authorities seeking-guidelines and directions
for providing legal services ta such detainees. :

It is however important to mention that the foreign nationals
detained in the correctional homes include a significant number of
women and children who are covered under Section 12(c) of the
said Act and-tiierefore the interpretatic.: given by the Icéal Service
Authorities in the .'St.ate of Assam ?ig ri.()t pohsistent with the
provision of the Act'and has. therefore resulted in denying effective

free legal services to a huge proportidn of the DFNs. It is therefore

humbly submitted that this Hon’blé Court be "pléased to.issue a

specific direction to the Legal Services Authorities of the State of

Assam to carry out their mandatory duties under Seqﬁonlﬁ(c) of
the said Act. '

Moreover, free legal aid is a guaranteed fundamental right under
Article 21 .of the Constitution ‘o India, which is available to any
person,’ ir;cludi._ng a no.n-citizen, and 'cvidehtly therefore the
interpretatiori sought to be given byﬂv T egal Service Authority in
the State of Assam is in clear violafioh of Article 21 of the
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Constitution of India. This Hon’ble Court in State of Maharashtra v.
Pragaji Vashi reported in AIR 1996 SC 1 held that:
“The right to free legal aid and speedy trial are guaranteed fundamental
rights under Article 21 of the Constitution. The Preamble to the Constitution
, of India assures fustice, social, economic and political’. Article 39A of the
Constitution provides ‘equal justice' and free legal aid. The State shall

secure that the operation of the legal system promotes justice. It means
Justice according to law”

The lack of legal aid aniong. the declared foreign nationals is
violative of Article 21 of the Constitution of India.

It is submitted that the Kpplicant has .pcrus;cd the records of
various writ petitions filed before the Guahati High Court. It is
found from a mcrl,e_ perusal that the defense of the DFN’s has been
seriousl}; éSmprdmised in a lot of cases 'bécause’ of ignorance and/
or negligence.- of the counsels appearing for the defense in the
Tribunals for which the detainees have been highly prejudiced. The
Applicant has received further allegations that in spite of having
received substantial payments, counsels, in.'a number of cases,
have failed to paper at the time of hearing or have not exhibited.
proper documents which Wwere made available to such! lawyer on
behalf of the detainees. From the records of such proceedings, a
trend has developed whereby the defense lawyers have' simply
exhibited certain &oépmeﬁts and have failed to produce witnesses
from the native villagés who vould H.év@-deposcd as regards the
citizenship claims of such detainees. It is subn.'littcd that on the
basis of such inadequate defense, it was incumbent on the various
Foreigners Tribunals to‘ ensure a fair trial and direct the
compliance of an adequate l'c.gal rep‘reSentaﬁon for the detainee.
Under the stringent provisions of foe Act the burden of proof is on
the alleged proceedee and it is therefore required under Article 21
of the Constitution of India to ensure :effec;ﬁve legal representation

to the proceedee by the Tribunals, which has not been made
effective in the State of Assam.

That the case of one Kaibut Ali, who has been detained in Jorhat,
for the past 16 months, is inst:ﬁctiyc in this 'cdntextf It was
informed to the Applicant that no noﬁc§ was served to him from
the Foreigner’s Tribunal. Even though his-wife, Maharjaan Begum,
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often visits him in, the.camp, things in his family have not been
easy which coﬁ.sists' of his vi{duwed ~mother and five children.
Kaibut has no- knowledge of whether }ns name’ has been included
in the National Register of Citizens (NRC) and cla.lms thiat he has
also voted in the elections post 2001. Despite owning some land in
Barpathar, Ali’s family is flnancially struggling as the cost of this
litigation has gone up to Rs. 7'6‘,000. chardlcés of all the expenses
paid for legal i'épres:,entation, Aix was not completely a'v'vare
regarding which stage his trial at the Jorhat Foreigner’s Tribunal
was and had no knowledge of his next date for hearing. In another
instance, Md. Asadullah, who is presently lodged in the Jorhat
Detention Ceriire claims that .whén his case was in trial at the

Foreigner’s Tribunal in Golaghat, his case had continued for five

years. But when the case was shifted to Jorhat, he had. appeared*

twice on summoned dates and even then, the order declaring him
as a foreign national was passed ex parte. ‘While, the law mandates
that the procedure of the reference case is to be concluded within
60 days under Sectwn 3(14) of the 1964 Order in the Apphcant’

observations from the narratlve within ‘the notlﬁed detention
centres, it is. apparent that ‘this procedure is not being precisely
adhered to. Thus, the detainee’s riglit to be heard by a competent,

independent and impartial authority, within a reasonable time has
been violated.

In another case one Subhas Chandra Roy, 57 years, was first
served a notice from the Foreigners Tribunal, Nalbari but he
alleged that this case was on trial before he was served the notice.
Accord_mg to the notices served, Roy would appear on dates fixed.
He alleges that the Magistrates were never prcscnt to hear his
case, he was told that hc 11 be served another notice when from the
court but that noticc was never scf'ved' A year later he was asked
to submit certain documents by the tribunal-which include: LP
school certificate from 1969 SEBA HSLC certificate from 1977,
Gauhati University under-graduate course registration Certificate,
his PRC, Father's NRC from 1951, SC certificate from 1977. A
notice did arrive ‘from Tamulpur but t}wt was past the last date
that was mentioned on the notice to appcar before the tribunal.

Later, he alleged, the case was argued ex parte. Since then he is in
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detention and has not been ablc to afford any lawyer to take up his

matter. He alleges that hlS case 1s not being taken up by the
statutory Legal Service Aut]:10r1t1es.

The right to have access to legal representation is also concordant
with international standards of detention as for example the

UNHCR Guidelines on Detention which in Guideline 7, paragraph

47 (ii) provides that free legal assistance should be provided where
it is also available to nationals s.um.larly sﬂtuated and should be
available as soon as poss1ble after arrest or detention to help the
detainee understand his / her nghts. The UNHCR Guidelines on the
Applicable Criteria and S';candaxl'ds Reiatiné to the Déteﬁﬁon of
Asylum-Seekers and Alternatives to Detention contend that
detention must be a ‘measure of last resort. It must be shown in
the light of theé present cucumstances of the persons concerned
that there were not less invasive or. coerc1ve means of acmevmg the
same ends. In Gmdehne 4.3, para 39, several meagures have been
provided ‘which - may serve as alternatives to. detention. These
include registration/deposition o:f..' documents, bond/bail,
designated résidcncc, community release/supervision, ..réporting
conditions, electronic tagging and ho_rpe curfew. It also stipulates
that the principle of minimum intervention must be the guiding
principle for States in desigrxing alternatives to detention.’

However, in the case of the decla;'ed foreign nationals and the
convicted foreign nationals in Assam, it is quite clear that
alternatives to.detention have .never been considered substantially
in practice. - While the.scopé.of ﬁhe Gmdehnes in para 4 limits its
ambit to detention of asylum-seekers, refugees &nd other persons
seeking international protection on immigration related grounds, it
also provides that many of the standards laid down in A,thc report
which are applicable mutatis- inutandis to persons found not to be

in need of international protectiop or other migrants.

That the ex-parte orders passed by the tribunals violate one of the
cardinal principles, i.e., audi altef_am partem. When a person’s
citizenship is in question, it t_h're'at'eris the very legality on the basis
of which his entire family claims rights. Thus, the procedure where
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the citizenship of a person is tested, should be such that it gives

the person a fair opportunity to prove his case. Instead of that the

procedure is such that it violates the principles of fair trial and
thus is ultra-vires to the Constitution of India.

ISSUE OF DOCUMENTS AND INDEFINITE PERIOD OF
INCARCERATION

That the average years of incarceration for the detainees in the
notified detention centre is 8 years and 6 years at Central Jail,
Tezpur and Central Jail, Jorhat resp‘ctlvely It can be easily
surmised ‘that a large cross-section of these dctamees have been
denied the right to fair and speedif .tnal and are still langgxshlqg in
the notified detention centres. It is also pertinent to mention that
the multiplicity of documents, which are necessary to prove
citizenship uhder the current legal framcwork, creates further
confusion among dctai.nécé.- For‘ exai;:xplc, a large number of

detainees are under the impression that the printed slip coﬁtaining

the NRC Legacy data code is definitive as proof of citizenship. This

is compounded by the fact that the districts like Dhubri, Morigaon,
Goalpara, etc which are the home disfrict_s of a large fjumber of the
detainees display relatively low htcracy rates in contrast to very
high rates of population growth. o o

In ‘another instance, "one’ Rina Mondal aged 38 years, detained
presently in Central Jail Jorhat, 1nformed the Apphcant that it was
her mother who was declared a- fore1gner in 2003 because of
certain ambiguity related to her name ‘as recorded inthe school
register. Mondal was of the view that the case was dismissed
because no notification was issued after her mother’s death.
Mondal’s family was originally from Tinsukia and she was married
into another family and shifted to a town called Doomdooma within
Tinsukia. She was declared D-voter aé a resuit of tthe case against
her mother and wa's' asked to submit the ‘latter’s death certificate
by 'the police officials .in Doom'dooma On the day that she
submitted the cemﬁcate Mondal wa<' escorted from the police
station to the Deputy Comrmssmncrs office” and then to jail.

Mondal adds that she was not even allowed to go to her residence
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to let her husband know about the case. The manner in which
Mondal, in the instant case, was cohﬁned and detained clearly
violated the rlghts guaranteed to her under the guidelines laid
down in the case of D.K. Basu v. State of West Bengal reported in
AIR 1997 SC 610, which stipulates that a person who has been
arrested or detained and is being heid .in'.'_cusfody ina police station
or interrogation centre or 'o.ther loékfup, is entitled to have one
friend or relative or other person known to him or having interest

in his welfare be informed, as soon as practicable, that he has

. been arrested and is being detained at a particular place. The

arrested person or detainee is also entitlzd of being made aware of
this right to-have someone informed of his arrest or detention. This

requirement as a right of the arrested person or detainee was also

_discussed in an earlier case of Jogmder Kumar v. State of U.P.

reported in (1994) 4 SCC 260. . -

The confusion with respect to the documents is exacerbated by the
fact that there has been substantial litigation in this area. The
prime example of th_ts s1tuatlon is thre issue with regard to the
validity of the certificate issued’ by the Gram Panchaya.t Secrcta.ry
A Division Bench of this Hon’ble Court in RupaJan Begum v. Union
of India.-C.A No. 20858 of 2017 dated 05.12.2017 held that the
certificate 1ssued by the Gram Panchayat Secrctary is not a proof
of citizenship even though it can’ be used as a ‘supporting
document’ for claims of inclusion in the National Regxster of
Citizens. Often such decisions passed by the Hon’ble Supreme

Court and Hon’ble Gauhati High Court do not percolate down
clearly to the grassroots. '

Reference in this regard may also be made to the UNHCR
Guidelines specifically Guideline 6 which establishés that
indefinite detehtic;n' is art.)itrai'y' This has been considered as a
prirciple of international human nghts law: The gmdehnes provide
that detention should not be for any longer- than necessary, and to
guard against this arbitrariness, definite maximum periods of
detention must be set in‘'the national legwlatxons, without which

detention can become prolongcd and in some cases mdeﬁmte
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One of th'e primary concerns for the DFNs 1n the notified detention
centres of Assam 1s that there is v1rtua11y no statutory yardstick by
which they can gauge the period of time they would remain
incarcerated. The Applicants have learnt that in Goalpara
Detention Centre 33 persons, who are DFNs and are currently

lodged in Goalpara District Jail cum Detention Centre, have been

issued travel permits by the Assistant High Commissioner of’

I
Bangladesh vide letter No.GT/022/18/002, dated 08.05.2018. The
travel permits have a validity period of 3 months but in order to

deport these people from the Detention Centres, a permit is needed :

from the Home Mlmstry Whlch norinally takes a long time to get
issued thus furthermg ‘the detention of the’ DFNs

The Supreme Court has held in the Sunil Batra v. Delhi
Administration reported in’ (1 978) 4 SCC 494 that constitutionally
viewed, pun1t1ve dcpnvatmn of personal freedom must be goal
oriented and hurnanely restoratlvq, apart from being deterrent. In
the case of Phul Singh v. State of Uttar Pradesh reported in (1979) 4
SCC 413, the Hon’ble Supreme Court held that reformation and
reintegration ‘are the primsary objectives of punitive imprisonment.
Thus, continuous imprisonment is hcither the vision nor the
objective behind imprisonment. As per the Applicant’s
investigations, there are families in the Catention centre in Centrai
Jail who have been detained for the- past ten yearé or more. | The
purpose behind the estabhshment of the Detentmri Centres, as
mentioned in. the 1964 Order, is ‘to detain ‘them until they are
dcported to their country of origin. But Govemmcnt of Barigladesh
has time and again made it clear that they are not going tp accept
persons declared as DFNs by the Fq‘,i-éign'crs.< Tribunals. According
to’ the Government of Bangladesh, the DFNs still claim that they
are Indian Citizens. In such c;rcumstances, the DFNs seem to be
caughtin a loop between the Indian.and’ Bangladesh Governments.
While the Indian Govemment claims that they are of nationals of
Bangladesh, the Government of Bangladesh is not ready to accept
the same. As & result, they remain detaiz:ed indefinitely.

Reference in. th1s regard may be made to the case of one the case of

Sambhu Ali ahas Zahang1r Alem who came into India through
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An important facet of the deportation issue is the ‘case of the
convicted fdreign. n’a.tior.la.J',s' ‘Wl.'.lb .‘are. .also . faeing " indefinite
incarceration. However, since they have claimed themselves to be
foreign nationals in the course, of their trial through the ordinary
criminal .-system, the Government of the People s Repubhc of
Bangladesh accepts these persons after checklng the authenticity
of their claims of being Bangladeshl Nafionals. Once the scrutnny is
complete, the Government of Bangladesh issues them visas and
travel permits. The case of Muslim' Rohingyas, who are also
detained in the detention ¢entres, also -t?-«:ser“}es to be considered.
As has been mentioned earlier, there are 18 Rohingya Muslim®
refugees from Myanmar in the Central Jail, Tezpur. Hov{rever, their
legal status remains unclear and therefore they continue to face
indefinite detention. _The impugned_ notifications of Gove‘rnrnent of
Assam mandate that the notiﬁeH:Detegﬁon Centres are to keep the
foreigners irnmedia'telj on declaration as’ such ‘foreigners by the
Foreigners Tribunals till such persons are deported to their place
of origin. It is submitted that since there is no time frame, these

declared foreigners, are résigﬁ_ed to incarceration for an indefinite
period of time. s :
g st i 2

The case of Md. Ayash is a pertinent exarnple of the Rohingya
perspective of the indefinite detention issue. Md. Ayash, detained
in Central Jail, Tezpur, is a Roh.ingra; Muslim and had entered
India through Manipur ar;d ¢laims tha:t he'was on his way to the
refugee camp of the UNHCR in Delhi. He left Rakhine in lMyaru:nar
along with his family a.ftrer the violerxce' of 2013. 18 other Rohingya:
Muslims are also detained here in the jail even the above-
mentioned decision of the Hon’ble Gauhati High Court in W.P(C)
2745/2014 delivered.on 04.01.2017,  that mandates their transfer
to the refugee camp in Delhi. He mentio‘ns that there are'close to
40, 000 people in these camps but.the 18 are conﬁrled within this
_]a11 due to an order of the Assam Govemmcnt even after they have
been provided asylum by UNHCR in De1h1 He pomts out that they
have preferred a contempt peutmn (449 /2017 18) against the non-
compliance of the ngh Court order..
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Thus, in consideration of the abové—meﬁtione_d facts, it is apparent

that the DFNs in the notified de_:tenﬁorr centres of Assam face

indefinite incarceration, which is not just bad in law but also

demeans the objectives' and  purpose- behind incarceration as
envisaged by the law in India.

DETENTION IN SEPARATE DETENTION CENTRES AND
SEPARATION OF FAMILY UNITS

That orre of tk.c resultant condition of *.. _ntion of the DFNs in the

nouﬁed detention centres of Assam is that of separation of families.

Durmg visits made to the: centers, the Apphcant Has personally'

interacted with- several détainees who have been separated from

their families. The problem is caused by the separation of families

either due to detention in separate detenuon centres or children
living outs1de the detentnon centre,: ‘the same has also been noted
in the Report authored by Mr. Harsh Mander in his erstwhile
capacity as Special Momtor for the National Human Rights
Commission (hereinafter referred to as NHRC). The Report has
documented several cases including the case of Subhas Chandra
Roy (supra) - who has also been documented by the Applicant
According to the report he made a wﬁ*ten representauon to the
NHRC statmg his" grievances, hgwélyer, no action  has been
forthcoming as yet. That it is not within the knowledge of the
Applicant whether the said report dated 23.06.2018 - has been
accepted by the NHRC. A-copy of the Report dated 23.06.2018 on
NHRC Mission to Assam’s Detention Centres from 22-24.01.2018
is annexed hereto as Annexure A-14. [Pg No. 1§9—205].

That the primary reason for the .separ'ation of families is that all
members of a family may not be ‘declared as forelgners by the

nbunals smmltaneously Often a mot.her may be a declared
foreigner consigned' to a detention centre while her husband and
children (above the age of 6 years) may be leading normal lives.
Further, only children up to the age of 6 years can be admitted to
the prison under Rule 882 of the Rules for Superintendence and
Management of Jails in the State of Assam if they cannot be placed
with relations or otherwise properly provided for. The' Rules also
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places the onus upon the District Magistrate for, rriaking alternative
arrangements once the child attein:s 6 years and cannot stay
within the prison any longer.- The provisions of the Assam Jail
Manual are applie.d upon the decIared foreign nationals becoming

another source for the separation of family units.

An example of such a case is of Hanla Khatun lodged at the
detention centre in Central Jail, Tezpur. She stated - that she
travelled from Bihar with her husband. Despite having all the
necessary decumerft_s like Ration Card, ID Card, Aadhaar Card (all
of which ehe had ‘submitted to her lawyer), she has been declared a
D-voter by the Election Commission of. India: She mentions that
her husband and her parents have no issues with their documents
and only she has a case against her. Apparently, her house was
burnt down in an accident and because she had been declared a
D-voter she could not claim anything from the state. Her family is |
still in Satiya (Sootea) and it was the Foreigners Tnbunal in Satiya
(Sootea) that declered her a Foreign National. Records suggest that
no appeal has been preferred before the High Court. Be it noted
here that the notjﬁed detention centre in Central Jail, Dibrugarh
accommodates only male inmates whereas Central Jails of Jorhat
and Tezpur would accommodate both x.ale and female inmates. In
such a case, male and female members‘bf the same family may be

assigned to different detention centres.

That by Notlﬁcatlon No. MU/ N‘ZC/ HC-FT/ 537/2018/ 15 dated
02.05.2018 in furtherance of the decision of. Hon’ble Gauhati ngh
Court in W.P(C) No. 360 and No.1610 of 2017, the state
government directed the Supermtendent Police (Border) to make
references of brothers, sisters and ‘other family members of
Declared Forelgners to the Foreigner’s Tribunals. Their names are
not to be included in the NRC until finalization of such references.
This notification was ‘recently chailenged before the Hon’ble
Gauhati High Court in Azizul Hagque. ¥ . Union of Ihdia in WP (C)
3432/2018. The Hon’ble Gauhan‘}hgh Court vide its Judgment
dated held that there was no error - or mﬁnmty with the -
notification. However, Judgement dated 02.05.2017 passed in
W.P(C) No. 360 and No.1610 of 2017 from which Not1ﬁcat10n No.
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MU/NRC/HCFT/ 537/2018/15 draws reference is presently under
challenge before the Hon’ble Supreme Court in Assam Sanmilita
Mahasangha v. Union of India, WP (C) No. 562 of 2012.

That one of the 'i’amiflcations' of! she detention conditions of‘ the
DFNs is their children cannot remain in -the detention c¢entre
beyond the age of 6 years according to.the provisions of the Assam
Jail Manual. This has unwelcorned manifestations in the growth
and developm:nt of the c'hﬂd whose e<ucation may be impeded

due to the lack of proper guidance from parents. Secondly, once a

child is separated from the parents there is increased scope for'

exposure to criminality which might potentially result 1n
delinquency In cases where the sole breadwinner of the faﬁxily, i

most cases the father of the child is thself lodged in the detention
centre thereby bringing financial uncertannty on the chlld’s future
havé-encountered several cases where children requ#n.ng care and
guidance have to forgo such nghts.. due to their _parents being
detained in correctional homes. Oné such example is the case of
Rabiya Begum, who has been detained at the Central Jail at Jorhat
for the past" three‘years. In her fa.tfni'l*:y,_ it was only her ailing
husband Sunti Ali, who is afso detai;led in Jorhat, and Rabiya'who
were declared 'as foreign'nationals'.- Her three sons Sajikul Ali (age
18), Asikul Ali (13 years) and Sobikul Ali (11 years) live in Golaghat
without the supervision of any other adult. Out of her three
children, only. one is a major and they have been living in
Golaghat, s'epar'ated' from their parents, without‘ any care being

giveﬁ to them. While giving her representation, Rabiya broke down

* in tears as she stated that her children’s education had come to a

grinding halt due to her de.teriﬁop.

That Rabiya’s case is not an isolated mc1dent and similar mstances
can be found in all the detention centres Jarina Begum, another
DFN in J orhat has been detamed in the Ja11 for the past two years.
Her son (6 years) is d1$abled and wa...entlrely under her care till
she was arrested. Her daughter, Marjina Begum, for whose
educatlon Jarina has worked hard 1s now a graduate but cannot
look for a job &s.Marjina has to lqok after her brother. Chand
Mohan Goswami, detained in Goalpara, had moved:to Howli,
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Barpeta from Guwahati, where he once owned a shop, after his
wife’s death along with his two minor daughters where he worked
as a daily wage labourer. Goswami has not seen his daﬁghters and
has no. Imowlcdge of thelr whereabouts smce the time of his arrest.
Expressing his fear for their safety, Goswam1 hopcs for the day
when he will be allowed -to leave' the d.ctcnt:lon centre so that he

" can track down his. daughters.

That the Central Jeil, Jorfiat, in their reply to an RTI filed by the
Applicant, dated 05.07.2018, stated that 3 male and 2 female
children of the DFNs are res1dmg within the detention centre of the
jail with their mothers in thc. femalc ward These children are all
below the age of 6 years. As per the procedure indicated in the
reply dated 06.07. 20 18 once a ‘minor cross the threshold age, they
are handed over to thc family mcmbcrs of the child (if they are
willing to adopt the child). In. case thgre are no family members
available to undertake the custody of the child, he/she is handed
over to the Children Home. This procedure is only followed after
necessary orders are received from the appropriate authority.
However, since all the chxldrcn of the Declared Foreign Nationals
are under the age of 6, the Jorhat Central Jail authorities have not
employed this procedure yet. Furthermore, the information
regarding the number of Children Homes that are attached to the
detention centres and the conditions of such Children Homes is
currently unavailable. Hence, theé praghcabﬂlty of this procedure is
still ambiguous. A copy of the RTI reply datetl 06.07.2018 is
annexed hereto as Annexure A-15. [Pg No. -206-].

That the. problem is compounded manifold in the case of the
Rohingya children who do. net have guardians outside the
detention centre who could provi'dc for them. The socio-political
and economic circumstances of their detention ;nay also contribute
to exposure to potential cnmmahty or radicalisation. It is therefore
imperative that this situation is heandled seriously.

These instances indicate that the violation of the rights of these
children under the Rights of Children to Free and Compulsory
Education Act, 2009. They do not receive the protection and care of
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their families during these formative years either. Most of these
children are not undcr any system of foster care or supervision,
thereby incredsing the risk" of exposure to delinquency.The
Convention on the Rights of the Chxld (CRC) 1989 which was
acceded to by Ind1a on 11.12.1991 postulates that every child,
regardless of its natxonahty, immigration status or statelessness

shall be treated by the State Parties within whose _1unsd.1ct10n the
Chlld resides vmthout any discrimination:

. L
Furthermore, the convention also ‘mandates the protection of the

best interests of the child while prov1d1ng the child its right to life,
survival and development. The child’s right to family unity has also
been recognized in Article. 5, 8 and 16-of the Convention on the

Rights of the Child which has .been ratified by India. Article 9 of the
Convention also recognizes the child’s right not to be separated.

from their parents against their will. Article 20(1) of the Convention
also provides that a.<hild who is- temporanly or permanently
deprived of his or her faxmly enwronmcnt or in whose own best
interests canriot be allowed to remam in that environment, shall be
entitled to special protection and ass1stance provided by tHe state.
As, there exist no fra.mework for thc pnson staff regarding the
adm:mstratxon of these DFN, there also emsts no specialised
framework or regulahons for the treatment of minor children
whose parents are declared forezgners..Thc report submitted by
Office of the United Nat.tons.l-hgh Commlssxoner for Human Rights
on challenges and best practices in the melementatmn of the
international framework for the protection of the rights of the child
in the context of migration addresses this vacuum. In its finding,
the OHCHR asserts that a well-defined perspective into the special
needs “and vulnerabilities of children are. often o6verlooked when

policies are formulated to regulation national 'migrau'on and the

_ attached legislations, due to the assumption, that these policies

operate under, that all or' most migrants are adults.

That the Committee on the Rights of the Child, established ynder
the United Nations Convention on the Rights of the Child to
regulate and ‘monitor .its 'ir@plcmcntaiﬁon,. in its General Comment

No. 6 on the “Treatment of unaccompanied and separated children
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outside their countty of origin” provides for a comprehensive
direction to the Party States and other stakeholdcrs including
assigning a guardlan or a legal representa‘aon to such children,

and such assigned guardlan much be well equipped to safeguard
the best interests of the child.

That in the recent judgment passed by the United States District
Court in the Southern District of California, in the case of Ms. L.;
et al v. U.S. Immigration and Customs Enforcen‘iént (“ICE”), Case
No.:'18cv0428 DMS (MDD); this issue of children being separated

. and detained from their parents was discussed extensively. The

Court addressed the concern that detention of :an alien child and
separation of families poses a serious risk to the child’s welfare.
Asserting that the State acting within its powers ‘to detain
individuals lawfully and apprehendmg those who illegally enter the
country are ‘well wqthm its adm::mstratxve powers, the Court
declared that in spite of these powers, the right to family integrity
is still mandatory for the detainees. The fact that no due procedure
had Beei'x ‘applied “in the context of this case to (a) track the
chxldren after they had been separa d from their families, (b)
establish commumcatlon between the scparated parents and their
children, (c) reuniting the parents and chﬂdren after they had
served their cnmmal sentence was condemned by the Court as a
‘startling reality’. In our observahons, 1n the detentxon centres of

Assam, there are several instances s1mllar to the gltuatlon of
separation of families at the US border.

ISSUES OF ILLEGALLY DETAINING MENTALLY DISABLED DFNs

That there are various prov151ons under the Pnsoners Act, 1900
and the Assam Prisons Act, 2013 which provide for the treatment
and removal of mentally ill prisoners to méntal, asylums in the
State. In Sheela Barse v. State of Maharashtra, reported in (1987) 3
SCC 373.wherein_ the Ionn’ble. SqG stated that people suffering from
mental health issues should be taken proper care of and should be
subjected to adequate treatment and if reéuji'éd sent to mental
health hospitals. Copy of the relevant extracts of the Prisoners Act,
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1900 and the Assam Prisons Act, 2013 are annexed hereto and
marked as Annexure A-16. [Pg No. 207-209].

That during the visits, as noted above, the condition of mentally ill

inmates was found- to be poor, in general, in various correctional
homes of Assam. To that effect, a Public Interest Litigation titled
Studio Nilima: . Collaborative Netw'ork sor Research & Capacity
Building v. State of Assam numbered as PIL 55 of 2017 has been
preferred before the Hon’ble Gauhatl H1gh Court #The affidavit filed
by the Government of Assam dated 09.02.2018 in the said PIL
demonstrates that a. large section of peoplé vmth mental health
problems are incarcerated in the prisons.

That the relatioﬁ 'betwe'en priéon'mvironment and the debilitating
effect it has on the mind is well documented. The nature of their
detention and the lack of any trained medical/clinical expertise is
a fertile ground for mental jllness among the DFNs of the notified
detention centres. Absence of trained' in-house counsellors and
psychiatrists attached to the jails is a perennial feature across all
the centrés that have been visited. ‘This-is a coﬁtravention of the.

directions issued in the judgement dated 15. 09 2017 in Re- -

Inhuman Conditions 1n 1382 Prisons by the Hon'ble Suprcme

Court. In- pomt S of para 57, the Court directs State Governments -

to appomt counsellors and. support ‘persons for codnselhng
pnsoners A copy of the Judgemcnt. dated dated 15.09.2017 in Re-
Inhuman Conditions 'in- 1382 Pnsops-, ‘WP(C) No. WP (C) 406 of
2013 by the Hon’ble Supreme Court .énjnexed hereto and marked
as Annexure A-17. [Pg No.210-251]. .

That in the case of DFNs, ﬁone of the above-mentioned rules and
regulations are followed. Since they are neither treated as convicts
or under trial prisoners and since thf;;-:'arc’ no other guidelines
made available for their detention ' period. This has serious
paralyzing effect on the mental health of-such c'ieclarcd foreign
natlonals part1cular1y women detainees. This fact has also been

emphasxsed in Mr. Manders Report (supra) to the NHRC. Records

' officially attained from the Jail Authontles indicate the number of

mentally ill detainees unagfgomg treatment at Lokapriya Gopinath

1
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Bordoloi Regional Institute of Mental Health, Tezpur to be 58 as on
31.05.2018. A copy of the record of the number of mentally ill

detainees undergoing treatment at. Lokapriya Gopinathﬁordoloi

Regmnal Institute of Mental Health, Tezpur is annexed heréto and
marked as Annexure A-18 Pg No.-252-]

That during the Applicant’s visit t'o. 'Ijezpuf Detention Centre the
Applicant ca;ne across a Woman det'airiee, among several other
cases, who is suffefing from serious mental disability, which
according to other inmates was developed in course of her
indefinite incarceration. It is submitted that separation of family
members, no knowledge about their whereabouts often leads to
irreparable mental damage On the contrary, because of the lack of
a legal regime to regulate the DFN’s, they are not provided the

facilities which other mentally ill” pnsoners are provided according

to the laws, rules and regulations. Continued incarceration of the
mentally ill inmafes in the correctional. homes and lack of proper
medical care and attention ~have greesly affected the mental
conditions of such persons and if immediate steps in terms with

the rules are not taken the same would exacerbate the situation.

FINANCIAL & INFRASTRUCTURAL CONSTRAINTS 'ON JAIL
ADMINISTRATION

That the u'npugned notifications which provide for detention of
DFHNs and its subsequent nouﬁcauons, have cast an additional
burden on the prison authorities. It is essential to note that this
state of affairs leads to the existing resources, from funds to
infrastructure, being split among the inmates and the DFNs. In the
absence of any extra funds from the Government of India, the
prison authorities ‘are placed in a dlﬁvcﬂlt position of fending for
hundreds of additional detainees with the same resou_rcl:s. This
has direct raﬁxiﬁcaﬁons on both in_ﬁ'asu'uctural conditions and
human rights of the DFNs as well as other mmat‘es

To cite one example, both the notified detention centres in Tezpur

and Goalpara have no segregatlon between detainees of the

detentior centre and the inmates of the correc'aonal homes for lack
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of space. For much the same reasons, COmmon areas are shared
betweén detainees and inmates 'acrose all the detention centres we
visited. To that effect, the Apphcant have been informed that the
Central Jail, Tezpur has preferred a representatlon to the Assam
State Legal Services Authority. The corollary to this situation is
that the effect of this funds crunch with respect to mfrastructure

and general amenities are felt by the inmates and the DFENs in the

notified detention centres. Funds are allocated by the Home’

Department, Government of Assam for the administrat‘ion of jails
in Assam. The Insoector General of Prisons, Assam, which receives
the actual allocation then disburses' it to the individual jails. A
copy of minutes of the Under Tnal Rev1ew Committee, Sonitpur,
Tezpur obtained through RTi held on 25.02. 2016 and similar

resolution passed on 29.09.2016 is annexed hereto and marked as
Annexure A-19. [Pg No. 253-257].

According to the Audit Report on Social, General and Economic
(Non- PSUs) Sectors, for the Ygar c:sded 31.03.2016 of, the
Comptroller and Auditor General of Indle,-in' the period from 2011-
12 to 2015-16, the total provision .of funds for the administration
of jails was Rs. 322.54 crore. 47 In the v1s1ts, most Superintendents
and Jailors have pointed to the lack of funds being dlsbursed to

the jails. However, in spite of these com:enuons, the savings from

the allocation amounté¢d to Rs. '4}9'. 15 crores. All the Hotified

detention centres that have been visited by the team have
complained about the long-drawnv process for ellocation of funds
for infrastructure improrrement bot‘h-for the inmates and the _]aJl
authorities. Th1s situation also percolates to the cqndltloh of the
DFNs who are lodged in.the same detentlon centres. Takmg into
consideratiori the curfent ‘state of the DFNs where they do not have
access to any means of self-sufﬁmenc_}, the Government of India is
duty bound to provide certaxn m1mmum standard of living to the
foreign nanonals so that thelr nght to live with dignity under
Article 21 of the Constltutxon of India is not violated.

CONCLUSION:
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That as is evident from the above submissions, India has no
specific bilateral agreement with Bangladesh on the issue of illegal,
migrants or deportation till date. In such a case, the detention of
the DFNs, who are allegedly Bangladesh nationals, is almost
mdeﬁmte as the deportanon process becomes extremely long
drawn. Th1s also imples that the stay of the DFNs in the notified
detentxon centres is mewtable in the absence of alternative

arrangements. Such a 31tuat10n naturally presents conditions of

human rights’ vmlatmns The overburdened jail administration is
also placed at a precarious position due to lack of state funds,
facilities and' regulations to deal with this sudden responsibility of

accommodating a class of “people who 'are neither convicts nor
undertrial prisoners.

That the State of Assam is placed at a critical juncture with the
final draft of the National Register of Citizens due on 30.07.2018. It
is definite that lakhs of persons who Fid -applied- for inclusion of
names in the NRC would be delisted in the final draft NRC. Such

+ persons will be required to file their claims before the Foreigners

Tribunal and on dJsposal of such ¢laims and/ or. ob_]ectmns, the
final NRC is scheduled to be released in December 2018 This
opens up the prospect of lakhs of persons who would be required
to be detained as DFNs, who in absence of appropriate detention
centres, would be detamed in vanous nouﬁed detention centres
within the State of Assam.. Hence the problems highlighted
hereinabove, will ipcreaee manifold and therefore a huge human
rights ciisis is imminent. -This is because the total capacity of all
the correctional’ homes in Assam -éu_hounts to a meager 8888
according to‘ the website of the Inspector General of Prisons,
Assam. On the other hand, the separat'ea detention facility that has
been proposed in the Dakurbhita area of . Goalpara district is
envisaged as a 3000-seater : faci]ity. All of these facilities put
together would not be able to accommodate even a tiny fraction of
the projected number of detected foreigners if the Government of
Assam follows the present stance with respect to detention as
reflected in its-no'tiﬁcé.tioii. Moreover, accommodation of the DFNs
in correctional homes itself. Woﬁld_e;hdﬁpt to_illegal detention in
violation of Article 21 of the Constitution of Indizf.
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As has been noted earlier, the indeﬁnite incarceration of the
foreigners through a process, which has several legal lacunae is a
violation of the ﬁroéédﬁraf due’ pr.océa‘s -guar;lnteed to persons
under Article 21 of the Constitution of India. The detention of
DFNs 1n _notified . detention ééntres,- some’ of which are already

suffering from perennial ‘overcrowding. is a violation of human

rights. It is also a fact that such detention leads to an environment

within the correctional homes, which have the potential to fuel

communal tensions due to the existing socio-political realities. In

the closed environs of a correctional home where most of the DFNs-

feel aggrieved and frustrated, volatile situations may quickly,

escalate into law and order situation which the under staffed
authorities would find difficult to handle.

In fact, there is ampl€ evidence that this frustration is élready at
boiling point. On 13-14.11.2017, lsb'chivic-ted_ foreign nationals at
the detention centre in District Jaii, 'G';)alpé.fa went on an indefinite
hunger strike demanding that their requests for deportation be
urgently processed. In March, 2018, the DFNS in the detention
centre at Goalpara also staged an indefinite hunger strike with a
slew of demands. which included transfer to their native district so

that their families do fot have to tdavel extremely long distancés.

That the Applicant is left with no other remedy than to approach

this Hon’ble court seeking necessary directions to the state-

government regarding conditions of the DFNs.

That this application is bona fide and made in the interest of
justice. :

PRAYER'

In view of the above, it is _most_respec;tfuﬂy pfayed that th15 court:
s T :

a) Set aside ‘and . quash Notification, No.PLB.149/2008/88 dated
17.06.2009 issued by the Home and _Political Department,
Goverriment.. of Assam, Noj:iﬁcaﬁc}_n ,N_q.PLB.lZl /2015/44 dated
24.09.2015 issued by the Homie and Political Department,
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Government of Assarp', Notificat‘an No.PLB.149/2008/50 dé.ted
01.12.2009 issued by the Home and Political Department,
Government of Assam and /or any other notification issued by the
Home and Pcutical Department, Gavc ument of Assam notifying
the correctmnal homes of Central Jail, Tezpur Jorhat Dibrugarh
and S1lchar and the District Jails of Goalpara, Kokra_]har as
detention centres for declared forelgn na.tlonals,

Direct the State Government of Assam as well as Central
Government to take immediate steps to expedite the process of
deportatidn of the DFNs situated in ﬂqe'nQﬁﬁed detention centers;

Direét the State Goverr'iir;lent.‘ ei: ) Assam that pending the
de;;ortation ‘of “the” Déclared Foreign ‘Nationals, they should be
housed in facilities ;;vhich are separate from the general prison
populaﬁon;

Direct the State Government of Assam that pending the
deportation of the Declared Foreign Nationals, they should be
provided basic amenities in accordance with their rights under
Article 21 of the Constitution of India, including, but not limited to,
adequate dietary . ".allowance, entltlement to- parole/leaves,

entitlement to commumcatc with thcu' family rnembers, etc.;

Declare that the continued indefinite incarceration of declared
foreign nationals in the corrcctlonal homes -of Assam namely the
Central Jails of Tezpur, Jorhat, Dibrugarh and Silchar and the

District Jails of Goalpara and Kokrajhar is unconstitutiondl and
invalid;

Direct the Central Government and the Government of Assam to
provide living conditions to ‘the /dct.:lare.d fore'ién' nationals in
accordai.lc':e. with their rights under Al:t'lplc'2_1 of the Constitution of
India and also in ‘accordance’ with the International Conventions _
particularly Convention on the Rights of the Child, 1989, UNHCR

Guidelines on the Applicable Criteria and Standards Relating to
the Detention of Asylum Seekers and Alternatives to Detention, the
Body of Principles for the Protection of all Persons under any Form
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of Detentlon or Impnsonment adopted by General Assembly

Resolunon 43/173 - dated 9 12. 1988 and other internationally
" accepted principles;

g) Direct the Central Government and ‘the State Government of

Assam to frame appropriate guidelines for prov1d1ng free legal
services to the declared fore1gn nahonals, ‘

h) Direct that declared foreign nationals shall be entitled to legal

services under Section 12 of thé Legal Services Aliﬂlority Act,
1987;

i) Direct the constitution of a High Poweréd'Committce comprising of
retired Judges of the Hon’ble Supreme Court of India for
monitoring the detection, detention and deportation of the declared
foreign nationals in the State of Assam in accordance with Article
21 of the Cons.itution of India;A and A

g

j) Direct the Central . Government and the Government of Assam to
‘make adequate and specific allotment of funds for the
accommodation of .tHe declared foreign nationals in humane
conditions; and . i

: i !

k) Pass any such further and other order that this Hon’ble Court may

deem it fit in the facts and circumstances of the ‘case.

AND FOR THIS ACT OF KINDNESS THE PETITIONER AS IN DUTY
BOUND SHALL EVER PRAY.

Filed by:-

(V. SHYAMOHAN)

- Advocate for the Applicant
Dated:- 31.07.2018 ' :

Place: New Delhi
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' VERIFICATION:

IN THE SUPREME COURT OF INDIA
ORIGINAL CIVIL JURISDICTION
LA.NO. OF 2018

. IN
WIT PETITION (CIVIL) NO. 406 OF 2013

IN THE MATTER OF

Re-Inhuman Conditions in 1382 Prisons

AND

IN THE MATTER OF:

Studio Nilima

Collaborative Network for Research and Capacity Building

Through Abantee Dutta, Co-Founder and Director

C-1, Damayanti Mansion Satyanath Bora Lane

Dighalipukhuri East, Dist. — Kam (M) ‘ ' '

Guwahati — 781001, Assam . ...APPLICANT/INTERVENER

AFFIDAVIT

1, Abantee. Dutta, d/o u,‘l% Q% aged about 38 years, R/o C 1,
Damayanti Mansion, Satya ‘Bora Lane, Dighalipukhuri East, Guwahati
- 781001,"Assam India; do-liereby solemnly state and affirm as follows:

1) 1 say that I am the Co-founder and Director of the
Applicarit/Intervener, in the above mentioned Writ Petition and
as such, I am fully conversant with the facts, proceedings and

circumstances of the case and hence competent to swear this
affidavit.

2) I say that I have read and understood the contents of the

accompanying application and state that the facts stated therein
are true to my knowledge and belief.

3) 1 say that the Annexures filed along with the ‘accompanying
application are true copies of their respective originals and
formed part of the record of the case..

4) I say that the averments-of fact stated herein abave are true to
my knowledge and records, no part of it is false and nothing
material has been concealed therefrom. :

I, the deponent above named, do hereby verify and state that the
contents of the above affidavit are trie and correct to the best of my
knowledge and belief, no pait of its is false and nothing material has
been concealed therefrom. =%

Verified on this ma& 8 SUJ-] , 2018 at _He Bell’
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ﬁtuiud on 10-08.20/8

Ll
!)

IN THE GAUHATI HIGH COURT
(The High Court of Assam, Nagaland, Mizoram and Arunachal Pradesh)

(CIVIL EXTRA ORDINARY JURISDICTION)

W.P. Moto) No.8/2018
IN THE MATTER OF:-

W.P. (C) (Suo Moto) No.8/2018
In Re — x00000000000¢K

................ Petitioner.
-VERSUS-

The State of Assam & Ors.
................ Respondents.

IN THE MATTER OF:-

An affidavit-in-opposition filed
on behalf of the Respondent No.1 in
W.P. (C) (Suo Moto) No.8/2018.

(AN AFFIDAVIT-IN OPPOSITION)
I, Shri Monoranjan Ranjan Dutta , S/o Mathura Nath Dutta, aged
about 57 years, presently residing in Guwahati in the District of Kamrup
(M), Assam, do hereby solemnly affirm and declare as follows:-

-

1. That, at present I have been discharging my duty as Secretary to
the Govt. of Assam, Home Department, Dispur, Guwahati-6 and having
been authorized to take step and file this affidavit on his behalf, I am

competent to
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swear this affidavit. A copy of the PIL petition has been furnished to me.
[ have also gone through the same and understood the contents

thereof.

2. That save and except those statements made in the PIL petition
which are specifically admitted herein below, the rests are not being
admitted should be treated to have been denied hereto. The deponent
also does not admit anything which is contrary to and inconsistent with
the records of the case.

3. That the deponent begs to state that the prisons population as on
31.05.2018, in the Jails of Assam is 10149 against registered capacity
of 8888, including Declared Foreign Nationals (DFNs) and Children of
DFNs and prisoners, which exceeds the registered capacity by 1261 i.e.
altogether the overcrowding in the prisons of Assam is to the extent of
114.2%. There is overcrowding beyond 150 & in 9 (Nlne) jails namely
District Jails Nalbari (194. 19%), Barpeta(175 58%), Dhubri
(177.82%), ”Hailakand| (201.72%),  North Lakhimpur
(160.39%), Golaghgt (161.29%), Blswanath Cha_riali

(154. 25%),Dhemajl(153 07%) and Udalgurl (150 39%) 3

-

A copy of the prisons populated as on
31.05.2018 has been enclosed at

Annexure —A.

4. That the deponent states that the mitigate the problem of
overcrowding iri the Jails of Assam, construction of Additional Barracks
have already been completed in the District Jails of Sivasagar and
Abhayapuri, and the 1St phase of construction of new Jail at District
Jail, Hailakandi has already been completed and 2"" ‘phase will be
taken up this year i.e., 2018-19. In addition to the above, to increase

the registered capacity in 18 Jails additional barracks are to be
constructed which are in various stages of progress, as follows:

/




1)

2)

4)

6)

1) For District_Jail Nalbari, Administrative Approval has been

accorded from Home & Political Department vide
HMB.287/2018/10 dated 16.07.2018 for construction of
additional 2 (Two) storred RCC Barrack for 120 inmates .

For Drstr:ct Jail Barpeta, the estimate for chstructron of
additional 2 (Two) storied RCC Barrack for 200 inmates has
been received from the Public Works Department (P W. D)
and the same is under process in Home & Polltlcal
Department.

For District__Jail _North vwl,,ﬂalﬁgh_imp,ur, Administrative
Approvwamlwnas been accorded from Home & Political

Department vide HMB.315/2007/104 dated 24.07.2018 for
construction of additional 2(Two) storied RCC Barrack for 100

mma*es

L T——

been accorded from Home & Political Department for

construction of additional 2 (Two) storied RCC Barrack: for'

200 inmates and accordingly, the Public Works Department
(PWD) has issued work order on 26.06.2018.

S AR

For District Jail Biswanath Charlall, Admlnlstratrve
Approval has been'amccforded from Home & Political
Department for construction of additional 2 (Two) storied
RCC Barrack for 100 inmates. Accordingly, the Public
Works Department (PWD) has issued work order on

23. 02 2018 _
For District Jail Dhemaji, Administrative Approval has

RR——

been accorded from Home & Political Department
No.HMB.441/2017/10 dated 25.10.2017 for construction of
additional Assam Type Barrack for 50 inmates and the Public

L e

Works Department (PWD) has informed that necessary

action will be taken up very shortly.
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For District Jail _Golaghat, Administrative Approval has

/§
b
;



7) For District Jail Udalguri, Administrative Approval has
been accorded from Home & Political Department for
construction of additional 2 (Two) storied RCC Barrack for
120 inmates vide letter No.HMB.250/2017/54 _dated
02.08.2017 " and accordingly, the Public Works
Department (PWD) has started the construction of additional

barrack.

8) For District Jail, Kokrajhar, Administrative Approval has
been accorded from Home & Political ‘Department for
construction of additional 2 (Two) storied RCC Barrack for

e i

150 inmates. Accordmgly, the Public Works Department has

e rrR———

issued work order on 02 11 2017.

9) For DIStrICt Jall _Goalpara, Administrative Approval has
been accorded “from Home & Political Department for
construction of additional 2 (Two) storied RCC Barrack for:
100 inmates. Accordingly, The Public Works Department has

issued the work order.

10) For Central Jail Silchar, Administrative Approval has been
accorded from Home & Political Department for construction:
of additional 2_(Two) storied RCC Barrack for 150 inmates.
Formal work order under process by Public Works

: m————
Department

11) For District Jail _Karimganj, Admlnlstratwe Approval has &

been received from Home & Political Department for
construction of additional 2 (Two) storied RCC Barrack for
100 mmates vide letter No HMB. 350/2016/27 dated

N

2() 07 2017 which is expected to be started very soon.

)For Dlstrlct Jail Sonari, Administrative Approval has been
accorded from Home & Political Department for construction
of double storied RCC Barrack for 100 inmates vide
letter No. HMB 249/2017/19 dated 31.07. 2017 and the

concerned )




authority of the Public Works Department (PWD) has
informed that the work of construction of the additional
barrack will be started very soon.

15)For_p_|_§_l_trrct Jail Tinsukia, Administrative Approval has been
accorded from Home & Political Department vide
HMB.243/2017/49 dated 28.06.2018 for construction of

additional 2(Two) storied RCC Barrack for 100 inmates.

14)For District Jail Diphu, Administrative Approval has been
accorded from Home & Political Department for construction
of additional 2 (Two) storied RCC Barrack for 100 inmates vide
letter No. HMB.378/2017/9 dated 01.09.2017 and the_Public
Works Department (PWD) has informed that necessary
action will be taken up very shortly.

15)For District Jail, Hamren Administrative Approval has been
accorded from Home & Political Department vide

o et &

addrtuonal Assam Type Barrack for 50 lnmates

16) For Sub-Jail Haflong, the admlnlstratlve approval for
construction of prisoners double storied RCC barrack for 50
inmates has been accorded from Home & Political

e

issued the work order on 14.05.2018. ‘
-4 17)For Central _Jail, Tezpur, Administrative Approval has been
accorded from Home & Political Department _vide

HMB.307/2018/9 dated 24.07.2018_for constructing an
additional female ward for 50 inmates. -
gl s

18)For Central Jalll Jorhat Administrative Approval has been
accorded from Home & Political Department for construction
of additional Assam type female ward for 50 inmates vide

HMB.280/2018/11 dated 09.07.2018.

5.  That on successful completion of the above proposed works, an
additional capacity for 1890 inmates will be created in the Jails of

Assam, taking the

89
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registered capacity of the Jails from present 8888 (Eight Thousand
Eight Hundred Eighty Eight) to 10778 (Ten: Thousand
seven Hundred Seventy-Eight) which will help to control the
present situation of overcrowding in the Jails of Assam.

In addition to the above, a total of 301 life convicts have
been released from the Jails of Assam till date. This will help to
considerably reduce the problem of overcrowding in the Jails. Also,
more such proposals for remission are being taken up with the
Government for placing in the next meeting of the High Level Review
Board it is expected that the release of such eligible convicts will help
to further reduce the problem of overcrowding in the Jails of Assam.
Also, the Under Trial Review Committee has been constltuted in all
districts and they are regularly meeting to review the cases of Under
Trial prisoners in their respective jails and grant bail to those who are

eligible.

6. That the deponent further states that the Government of
Assam has notified Detention Centres in_6 (Six) Jails of the State for
detention of Declared Foreign Nationals (DFNs) and as on

31.05.2018, there are 1042 numbers of Declared Foreign Nationals,

"v‘i;"ﬁ‘.’é“ﬁ“i“ﬁ?iﬁdeb 1011 DFNs and their 31 children, lodged in the 6(six)

and District Jails, Kokrajhar and Goglgar . The Central Government has
sanctioned a separate detention Centre which will be located at Matia,

Goalpara, with a capacity of 3000.

7. That the deponent respectfully begs to submit that in
~view of the above facts and circumstances the instant PIL
petition is devoid of any merit and hence the same is liable to

be dismissed.

8. That the statement made in this affidavit and- in
paragraphs ..., are true to my knowledge and
those made in paragraphs ..being

matter of records are true to my mformatlon denved therefrom
which 1 believe to be true and the rests are my humble
submission made before this Hon’ble Court.

<
|
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_ On Oath - "I swear that this my declaration is true, that it
conceals nothing and that on part of it is false, so help me
God".

And I put my hands to this affidavit on this the 4" day of
August, 2018 at Guwahati.

Identified by DEPONENT
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ANNEXUKE-R

. FORTNIGHTLY PRISONS POPULATION AS ON_31-05-701%

X < T ; R B _ nz:s..r..p_ cmhrbxzm\_ulll
DETENU CHILDREN OF ;
\\n SR ORI REGD.CAPACITY CONVICT UNDERTRIAL c“mmuc AoﬂI“ML“i;z ave - -)M““”M_NMU vx_mohmm—‘wazc z>”n_uh~m‘”,24mhwm 40.—.2. ”)\.7”.:_
- ACCUSED) DEPORTED
™M F T ™M f M F 30 M F T M F T M F T M F T ™M F 1 ™M F T M F T
Central 1wil. Guwahat | 000 | 100 | 1000 | 269 | 6 879 | 49 | 918 68| 2|70 " Ts6 [ 3 1222 | 58 | 1280 | 128.00
Centeal Jail. Teapar 28 |22 | 747 | 171 | 3 200 | 15 | 218 ololol | | |~ T T2l ale] s 135 619 [116] 135 98.39
“Cenvral dailSichar | 452 | 27 | 479 | 245 | 2 281 | 8 | 189 clofo0 Lo [ o [ o Tl 9 [w] 625 | 19 | 644 | 1344
Central duil. Dibrugarh 666 | 14 | 680 | 222 | 11 270 | 17 | 287 oo ]o b 110 1 | 56| 0 | 56 | 549 | 28 | 577 8485
Central Jai 646 | 24 ] 670 [ 225 | o 62 | 15 | ojofo o s &3 7 {86 | 38 [T ] s [ 61 | 639 95.37
Central 1ai T {404 |20 424 {4 | 3 |7 | 302 | 22 | 324 0[o]o A 1 1 2 47 | 26 | a3 10438
142 | 13 ] 155 | 60 | 6 | 66 | 224 | 8 | 232 0o]olo 1|2 3 285 | 16 | 301 194.19
168 | 45 | 213 | 149 [ 7 [1s6 [202 [ 13 | 215 ofofo 0| 3 3 351 | 23 | 374 175.58
215 | 110 335 | 76 | 4 | 80 | 147 [ 10 | 157 EER 6 | 10 | 16| 0 153 | 229 | 177 | 406 | 12019
_Distrs 28 | 3 | 221 [ 17| 7 | 124 | 252 | 12 | 264 0jo0io y 2 s n {n 393 177.82
District ail, Goalpara 358 15 370 90 2 92 103 5 108 0 0 0 0 0 0 237 0 237 430 7 437 LIR.10
District Jail, Mangaidoi 160 |12 | 112 | 74 [ v [ 75 Tus | 7 126 0jofo : 2 ] 0 2 195 | 8 203 118.02
ct Jail, Hailakandi 54 4 58 39 1 40 73 3 76 olola 1 0 i 13 4 17 201.72
Districe Juil, Karimganj 173 12 185 | 69 s 74 181 3 184 0]lo01l 0 0 i 1 250 9 259 140.00
Dist. 1uil, North Lakhimpur | 187 | 15 | 202 | 124 | 3 [ 127 | 92 | 5 197 ojlofo : 0o o 0 316 [] 324, | f6039
District Jail, Sivasagar 370 | 30 | 400 | 154 | 3 | 157 | 228 12 240 FREKREK Bt 0 1 1 382 16 398 99.50
District Jail Galaghat 215 | 33 | 248 | 192 [ 12 [ 204 [ 180 [ 1t | 19t o[ofe 312 5 3715 | 25 | 400 161.29
District Jail Majuli 45 10 | ss 6 | 0 16 2 0 2 0joloe 0 0 0 18 0 18 2.2
District Jail Abhayapuri 240 <] 10 | 250 | 54 | 1 | 55 | 200 [ 4 | 208 000 [ 1 55 | 5 260 104.00
District Jail Diphu. j 250 [ 10 | 260 | 64 | 3 | 67 | 250 | 8 258 0{0'lo 0 0 Q 314 i 315 125.00
District Jail Hamren 30 | 10| 40 0o [ o] o |4 1 44 0jojo 0| 1 43 2 45 11250
77 | 17| 94 | 42 ] 0 | 42 [ 94 | 8 102 ojofeo P[0 1 137 | 8 145 15425
District Jail Dhemaj 120 { 10 [ 130 | 64 | 2 | 66 | 129 | 2 3 01010 0 2 2 193 6 199 153.07
District Jail Morigaon 242 | 10 | 192 99 4 | 103 | 104 8 112 6tole 2 IR 205 12 17 86.11
“Disteict Jail Sonuri 40 [ 0] so | 3t | o [ 31 0 [} 0: 0lolo 010 o 31 [} 31 62.00
_Disteict Juil Tinsukia 464 52 516 167 2 169 229 8 237 0 Q 9 1 11 12 397 1% SRR L 79.06
District Juil Sodiys 40 | 10] 50 [ 23 [ 0423 12] 0 12 000 0] 06 1 0 3 | o 351 700 |
_District buil Uduiguri iy w627 a5 s [ 6 137 o loie 1 i z 179 | 1z | 191 150.39
_Special Juil Nagaon 360 | 12 ] 372 | 76 | 0 | 76 | 198 { 7 | 208 0010 10 |t [ ! 278 | 7 7380
_Open Nir uil Jorhat 100 0 100 22 0 22 0 0 [} 0101l ) [} [} 0 2 6 | 2240
Séb Juil Tlaflong 25 | s | 33 | 3 (ol 3 [ 38| 0o | 38 0040 I A R T TR 12434
S TOTAL 8204 | 684 | 8888 | 30983(199 | 3197 | 5526 | 267 | 5793 | 681 27170 | { %1 IR 387 | 1011 | 9433 | 696 | 18

\A\JAH L7\
N

spector Gneral of Prisons (HQ), Assam
Khanapara, Guwahati
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GONT. OF ASSAM
QFFICE OF THE SUPERINTENDENT OF DISTRICT JAIL :: GOALPARA

No. GLPJ. 502018/ 1966 Dated Goalpara the 20™ Junc/2018.

From : The Superintendent
District Jail, Goalpara,

. T.(i/‘ ) : Smiti Juri Hazarika
Project Manager, PRAQDHWANI

Damayanti Mansion Di
PIN----781001, Assam|]|

hali pukhuri East Guwahati,

Subject : Information under RT{#ct relating to UTP Review committee

Madam,

With reference to the ab@ye I have the honour to submit herewith the required

information in respect of District Jail Goalpafhl (as per available records in this Office) as follows :-

1(A) Under Trial Review Committee Gos llpi;'flﬂ‘.
(B) Under Trial Review Committee Go: 1Ipar# functioning w.e.f. 30/8/13
(C) Members of the UTP Review (‘ommmee;

(i) District Judge---- Chairman---- “‘394351-08798
7002717801 (Addl.D.M)
er------ 94350-49599
b

(iv) Superintendent of District Jail G ' cllpara—Member -------- 93641-91718

(ii) District Magistrate—Member-

(iii) Superintendent of Policc—!\/leréxy e

(2) Photocopies of minutes (as available i m
Meeting held on 30/08/2013, 09/12/2013, i 65/2()14, 10/09/2014, 06/01/2015, 25/05/2015, 1¢/11:2015,
29/02/2016, 03/07/2016, 19/11/2016, 18/61‘42017, 20/05/2017, 19/08/2017, 20/11/2017, 2802 LdlR,
24/05/2018 respectively.

{2} Nil.

(4) Nil.

fce Record) enclosed herewith of UTP Revicw Cominittee

.

Enclose:- As stated abovc. s
Yours faithfully

\%% b\. 9

SL:P.cri'ntem!c"r

47 i ; para
ri il, Goalpara.
Memo No.GLPJ.50/2018/ 1966 Dated Goalpara the 20" lum/"DIS.

Copy forwarded to the 1.G. oan#,;‘)ns Assam, Assam Prisons H.Q. Khanapara, Glity-22 [or
favour of kind information.

Superintendwnt
District Jail CGoalpara
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Minutes of the meeting of Review Committee of U.T.P.
held in the office chamber of Superintendent,District Jail,Goalpara

on 30.08.2013 at 4.00.p.m. In the presence of the following Ld

members,
1) District & Sessions Judge, Goalpara.
2)  Deputy Commissioner, Goalpara.

3)  Superintendent of police, Goalpara.

At the start of this meeting, the Jail authority,Goalpara
has placed before the committee; the staff position and prisionefs jg”
population as on 30/8/2013; upon perusal of the same, it appears
that the jail is U.ver'crowded. '

There are 85 nos of doubtful Foreign Nationals lodged
in the jail which is also designated as detention camp for such
nationals by the deptt. concerned. Apart from that,there are in all 92
nos of convicts of both the categories. In view of the same, after
serious deliberation, the Ld Members of this committee have
suggested for trans-locating them to other jails in the State so as to
lessen the strength of inmates for smooth {unctioning of the jail.

Furthermore, from the list of under trial prisoners'

placed before this committee during deliberation, it is found that

not a single case can be taken up for consideration for release of

U.T.P. s in terms of $.436A of Cr. P.C.
Thus, this committee in its first sitting today have not

found any case fit for review.

Sd-
District & sessions Judge,
Goalpara

Memo No. DIG/ Qo ¢~ i o Dated Goalpara the 2™ Septenber, 2013

Copy for information and necessary action forwarded to:-

1. The District Magistrate, Goalpara.
2. The Superintendant of Police, Goalpara.
3" The Superintendant of District Jail, Goalpara.

By Order

Sheristader
Of/o District & Sessions Judge,

Goalpara.
LA\



REVIEW COMMITTEE OF U.T.P s

Minutes of the meeting of Review Committee of U.T.P held in the office
Chamber of Superintendent , District Jail, Goalpara on 09-12-2013 at 3.00

e,

p.m. in the presence of the following Ld members.
1.  District and Sessions Judge, Goalpara.
2. Deputy Commissioner, Goalpara.
3. Superintendent of Police, Goalpara.

With the beginning of the meeting, the Jail authority has placed before
the committee staff position and prisoners population as on: 09-12-2013
upon perusal, it appears that the Jail is under staffs and there is urgent need
for increasing number of Staff; it is further noted that the Jail Hospital is run
not a full time Doctor, the Doctor now rendering service within the Jail
premises is in deputation. This Jail single handily accommodate prisoners of
to Districts. Keeping in view the ever-increasing number of prisoners if
requires the service of two full-time Doctors one staff nurse to take care of
medical aspects of female in male.

In this review committee meeting all the Ld members unanimously
resolve to authorities the Superintendent of District Jail, Goalpara to move
the concerned head office department for appointment of two full time
Doctors and one staff Nurse. So that the prisoners get proper Medical
attention .

Further more, for the list of under trail prisoners placed before this
committee during deliberation, it is found that not a single case is fit to be
taken-up for consideration for release of U.T.P.s in terms of S-436 A Cr. P.C.

—

District and Sessions Judge,
Goalpara.
Memo No. DJG/ 9 FC> -¢ & Dated Goalpara the ; th December 2013
Copy for information and necessary action t0.-
1. The District Magistrate, Goalpara.
x~2  The Superintendent of Police, Goalpara.
-3  The Superintendent District Jail, Goalpara.

By Order
d N
W bY
Sheristader
OJo District and Sessions Judge.

Goalpara.
p “ﬁﬂ’
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MINUTES OF THE QUARTERLY REVIEW COMMITTEE MEETING OF
U T.P.S HELD ON 25.5.2014 AT 10-00 A.M. IN THE OFFICE CHAMBER
SUUPDT. OF DISTRICT JAIL, GOALPARA IN THE PRESENCE OF THE
FOLLOWING LEARNED MEMBERS:

PRESENT:

1) Sr M. Ahmed,
District & Sessions Judge

2) 6v..AZ.Hazarika,
V’/ A.D.C., Goalpara.

3) Sri D. Nath,
((‘ D.S P, Goalpara

With the beginning of this meeting, tre jail authority, Goalpara
has placed before the committee the staff position and prisoners' population
as on this date. Upon perusal of the same, it appaars that the jail is under
staffea and there is urgent need for increasing number of staff.

The learned members of this commi::se has deliberated upon
the carlier resolution so taken on two different cates i.e. 30.8.2013 and
4122013, It was suggested by the learned Memuers of that committee on
$0.8.2013 for translocating the doubtful foreign natic nals that overcrowded the
12l premises to some other jails of the state so that it may lessen the strength
ot jail inmates for smooth functioning of the jail. It nas not been done so far.
This committee again has taken a resolution so that the jail authority may
approach the appropriate  forum for translocating them at the earliest to
izssen the burden of inmates of this jail.

In the Review Committee Meeting, “2ld on 9.12.2013, it was
noied by the Members that the jail hospital is run n<: by a full time doctor. The
doctor, rendering services within the jail premise: s on deputation. It is
further noted that this jail is single-handly operatec accommodating prisoners
o two districts and, keeping in view of such oz increasing number of
prisoners, it requires service of two full time doctcrs, one staff nurse to take
care of medical aspects of female inmates as well as other inmates of the jail.
't was, accordingly, resolved authorizing the Supd: . District Jail, Goalpara to
move the concerned Head of the Department for zppointment of two full time
doclors and one staff nurse so that the prisone's can get proper medical
wenton. It is noted by this meeting that tha' resolution has remained
unheeded and no action has yet beer taken by the concerned authority. The
learned Members resolves to 1ake the matter with the concerned authority so
that appointment of two full-fledged doctors and one staff nurse can be
expedited.

Further more, from the list of the u~der-trial prisoners, placed
belore this committee today during deliberation, i: is found that not a single
case is fit to be taken up for consideration for release of UTPs in terms of
Section 436(1) Cr.P.C. This committee meeting ends with a direction to the
il agthority to convene such meeting after expiry >f three months so that new
~ases can be taken up for consideration in the light of Section 436(1) of
C:r P C. to provide relief to the deserving inmates.
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AINUTES OF THE QUARTERLY REN TEW COMMITTEE MEETING OF UT.P.S
HELD ON IU.‘)—./ZLDH AT 3230 PALLIN THE OFFICE CHANMBER OF DISTRICT
JALL, GOALPARAIN PRESENCE OF FHT. FOLLOWING MENMBERS.

PRESEN L
1) Sri M. Ahmed,
District & Sessions Judge, Goclpc:a

2) Sri P Saikia,
Deputy Commissioner, Goalpara.

3) Sri N. Gogoi,
Supdt.of Police, Goalpara.

RESCLUTIONS

Review committee mecting was held in the jail premiscs of the
District Jail. Goalpara and, in this meeting. ail the members remained present
including the officials of the Jail Authority and the Jail Authority has placed in the
meeting a printed list of the inmates who .ave been detained in jail as UTR;. We
nave gone through the said list and ~ave “ound that not a single case is found fit
{0 pe considered for release of UTPs in o ns of Section 436(A) CrPC  As suli
this commitiee maeting ends with a ¢ rec’ 27 13 the Jail Authority 10 Convens Such
meeling after expiry of three monii's s. inal new cases can be taken up for
consideration in the light of the sad S< clion to provide relief to he doscm‘:n’]

inmates

o
District & Sessions Judge
Gualpar

Memo No. D& pits-97 Dated Coalpara the 12 in September, 2014

Copy forwarded for information and necessdry action to:-

|. The District Magistrate, Goalpara.
2 The Supermtendent of Police.Croalpara.
\/The Superintendent District Jail. Goalpar.

By Order

e ol

: OO District and Sessions juage
\,})\‘ﬁ\\“\ Goalpara
(v("\\ A
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Memo No.D.J.G/ 210 - 19_

MINUTES OF THE QUARTERLY REVIEW COMMITTEE MEETING OF
U.T.P.S HELD ON 6.1.201§ AT 3-30 P.M., IN THE OFI'ICE CHAMBER OF
DISTRICT JAIL, GOALPARA IN PRESENCE OF THE FOLLOWING
MEMBERS.

PRESENI:
1) District & Sessions Judge, Goalpara.

2) Deputy Commissioner, Goalpara.

3) Supdt.of Police, Goalpara.
RESOLUTIONS

Review committee meeting was held in the jail
premtises of the District Jail, Goalpara and, in this meeting, all
the members remained present including the officials of the Jail
Authority and the Jail Authority has placed in the meeting a
printed list of the inmates who have been detained in jail as UTP.
We have gone through the said list and have found that not a
single case is found fit to be considered for release of UTPs in
terms of Section 436(A) CrP.C. As such this committee
meeting ends with a direction to the Jail Aut~ority to convene
such meeting after expiry of three months so t1at new cases can
be taken up for consideration in the light of the said Section to
provide relief to the deserving inmates.

(\. Ahmed)
Chairman. Review Commitiee--cum-

District & Sessions Judge
vivalpara

Dated Goalpara the o9 th s 2015.

Copy forwarded for information and necessary action to:-

1. The District Magistratc,anlpara.
2. The Superintendent of Police ,Goalpara

3

The Superintendent District Jail, Goalpara.

“hairmen
Review Commiue-cum-
-District & sessions Judge

Goalpara_~(
AN



MINUTES OF THE QUARTERLY REVIEW COMMITTEE MEETING REGARDING
RELEASE OF U.T.P.S IN TERMS OF SEC. 436(-), HELD ON 25.5.2015, AT 4-00
P.M. IN THE OFFICE CHAMBER OF SUPDT. CF DISTRICT JAIL, GOALPARA IN
PRESENCE OF THE FOLLOWING LEARNED MEMBERS.

MEMBERS PRESENT

1) District & Sessions Jude, Goalpara.
2) Deputy Commissioner, Goalpara.
3) Superintendent of Police, Goalpara.

RESOLUTION

Review committee meeting is held tode ., at about 4-00 p.m., in the jail
premises of the District Jail, Goalpara and, i+ this meeting, all the members
remained present including the officials of the Jail Authority and the Jail Authority
has placed in the meeting a list of inmates v.10 have been detained in jail as
UTPs. We have gone threugh the said list and nave found that not a single case
is found fit to be considered for release of UTPs n terms of Section 436(A) Cr.P.C.
As such, this committee meeting ends with & direction to the Jail -Authority to
convene such meeting after expiry of three rn2onths so that new cases can be
taken up for cansideration in the light of the s. & Sectio‘nx{ lief to the
deserving inmates. ' '

Gt

(M. Ahmed)
_hairman, Review Committee
-cuim- [ strict & Sessions Judge, Goalpara

Memo No.D.J.G/ 3M Fo -7a  Dated Goalpara the o] th Jums 2015.

Copy forwarded for information and necessary action to:-

1. The District Magistrate, Goalpara. ‘ \
é}.'he Superintendent of Police ,Goalpara ar
~ Th

e Superintendent District Jail, Goalpara.

N4

Chairmen
Review Committe-cum-
-District & sessions Judge

nnu‘ﬂuvla o
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MINUTES OF THE QUARTERLY REVIEW COMMITTEE MEETING OF UTPS HELD ON
19-11-2015 IN THE OFFICE CHAMBER OF SUPDT. OF DISTRICT JAIL GOALPARA IN
PRESENCE OF THE FOLLOWING LEARNED MEMBERS:

PRESENT

1) Shri P. Buragohain, A.J.S.
District & Sessions Judge, Goalpara.
2) Shri N. Gogoi, L.P.S.
Supdt. of Police, Goalpara.
3) Shri M. Saikia, ACS
Addl. Deputy Commissioner, Goalpara.

RESOLUTION.

With the beginning of this meeting the Jail authority, Goalpara has placed
the staff position and prisons population before the commitiee as on 19-11-2015. Upon perusal
the same it appears that the Jail is over crowded and there is urgent need to reduce the over
crowding of prisons population by re-allocating the DFNs to newly declared detention Centre
Tezpur, Jorhat & Dibrugarh, so that it may lessen the sirength of Jail inmates for smooth
functioning of the Jail.

The learned members remain present including the officials of the Jail
authority and the authority has also placed a list of UTPs who have been detained in the Jail as
on 19-11-2015. We have gone through the said list and found that not a single case is found fit to
be considered for release of UTPs in terms of sec. 436(A) Cr.P.C. As such the committee ends
with a direction to the Jail authority to convene such meeting after expiry of three months so that
new cases can be taken up for consideration in the light of th= said section to provide relief to the
deserving inmates. s
Furtherl it is intimated the members that 33 Nos. of UTPs are provided with
free legal aid for the financial year 2015-16 till date i.e. on 19-11-2015.

The cominittee is also resolved resolution to provide free legal aid to all the
deserving inmates by the legal aid lawyers who have entrusted for the purpose. 1
The meeting ended with vote of thanks from the chair.

>q -
( P. Buragohain)
Chairman, UTPs Review Committee,
Cum
District & Sessions Judge, Goalpara.

Memo No.DJ.G/ &S 95— 2 ¢ Dated, Goalparathe 2 November, 2015

Copy forwarded to:- ‘
1) The Joint Secretary to the Govt. of India, Ministry of Home Affairs (C.S. Division) i
Floor, NDCC-II Building Jai Singh Road, New Delhi for favour of information.
2) The District Magistrate, Goalpara for information.
3) The Superintendent of Police, Goalpara for information.

) The Superintendent of District Jail, Goalpara for information and necessary action.

( P. Buragohain)

Chairman, UTPs Review Committee,
Cum

District & Sessions Judge%)%l,para.
Al



MINUTES OF THE QUARTERLY REVIEW COMMITTEE MEETING OF UTPS HELD
ON 29-02-2016 IN THE OFFICE CHAMBER OF SUPDT. OF DISTRICT JAIL,
GOALPARA IN PRESENCE OF THE FOLLOWING LEARNED MEMBERS-

PRESENT

1) Shri P. Buragohain, A.J.S.

District & Sessions Judge, Goalpara.
2) Shri N. Gogai, I.P.S.

Supdt. of Police, Goalpara.
3) MS = Banti Talukder, ACS

Asstt. Commissioner, Goalpara.

. .
RESOLUTION.

Today Review Committee meeting is held in the Jail premises of the District Jail,
Goalpara. At the beginning of this meeting the Jail authority, Goalpara has placed the staffs position and
prison’s population before the committee as on 29-02-2016 and it appears that in the Detention Centre
Cum- District Jail, Goalpara, presently 190 Nos. of Declared Foreign Nationals are lodged in the District
Jail, Goalpara . It is observed that some of the DFNs are in need of Legal Aid, as such the Ld. Members of
the committee suggested the Jail authority to send petition to their respective District Legal Services

Authority where the cases were disposed off as well as are pending for disposal.

The Jail authority has also placed a list of UTPs .vho have been detained in the Jail as on
26-02-2016. We have gcne through the said list and found ti st not a single case is found fit to be
considered for release of UTPs in terms of Sec. 436(A) Cr.P.C As such the committee ends with a

direction to the Jail authority to convene such meeting after expiry of three months so that new cases

can be taken up for consideration in the light of the said section to provide relief to the deserving -

inmates. \
The meeting ended with vote of thanks from the chair.
( P. Buragohain)
Chairman, UTPs Review Committee,
Cum
District & Sessions Judge, Goalpara.
Memo No.D.J.G/ leyg ~ 5 )  Dated, Goalpara the 2 March, 2016.

Copy forwarded to:-

1) The Joint Secretary to the Govt. of India, Ministry of Home Affairs (C.S. Division) 5%
Floor, NDCC-II Building Jai Singh Road, New Delhi for favour of information.

2) The District Magistrate, Goalpara for information.

3) The Superintendent of Police, Goalpara for information.

A" The Superintendent of District Jail, Goalpara for information and necessary action.

(P. Bura.goh in)
Chairman, UTFs Review Committee,
Cum
District & Sessicns Judge, Goalpara.

(@)
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BAINLITES OF THE QUARTERLY REVIEW COMMITTEE MELTING OF UTPS HELI ON 03-07-2016 IN THE
\w{ OFAICE CHAMBER OF SUPDT. OF DISTRICT JAIL GOALPARA IN PRESENCE OF T!ii" FOLLOWING LEARNED
MEMBERS:

* PRESENT

1) Shri P. Buragohain, A.J.S.
District & Sessions Judge, Goalpara.
?) Shri A.N. Hararika, ACS
Addl. Deputy Commissioner, Goalpara.
3) Md. Anowar Hussain, APS
Dy. Superintendent of Police(B), Goalpara.

RESOLUTION

Review Committee meeting has been held in the Jail promise of District Jail, Goalapara

51 (13-07-2016 and in this meeting all the members remained present inclucng the Officials of the Jail
authorily. The Jail authority has placed in the meeting a printed list of th- nmates who have been
detained in Jail as Under Trial Prisoners. We have gone through the said list 4 have found that not a
sinple case is fit lo be considered for release of UTPs in terms of sec. 4 A) Cr.P.C. As such the
committee ends with a direction to the Jail authority to convene such mer “ing after expiry of three
months 50 that new cases can be taken up for consideration in the light of t - <aid section to provide
reliefl to the deserving inmates.

Further it is intimated the members that the District Leral S¢ vices Authority, Goalpara

will bhe provided fund for infusion to the needy UTPs/Convicts as per pres tintion prescribed by the

Doctor.
The meeting ended with vote of thank ‘*om the chair.
-
( P. Buragohain)
Chairman, UTPs Review L.omm: ',
Cum
District & Sessions Judge, Goal; .ra
Memo No.D.) G/ Dated, Goalpara the A" July, 2016.
Copy forwarded toi-
1) The loint Secretary to the Govt. of India, Ministry of Home Affairs (C.S. [ ivision) 5"
Flonr, NDCC-I1 Building Jai Singh Road, New Delhi for favour of infurmati i
) The District Magistrate, Goalpara for information,
1) [he Superintendent of Police, Goalpara for information.

O The Superintendent of District Jail, Goalpara for information and necest v action.

( P. Buragohafn)
Chairman, UTPs Review Comm oe,
Cum
District & Sessions Judge, Goal; a.



MINUTES OF THE QUARTEREY RENILW COMMIT TEE MEFTING U CHed acow uis
IP-1-10 IN THE OFFICE CHAMBER OF SUPERINTENDENT OF DISTRICT JAIL
GOALPARA IN PRESENCE OF THE FOLLOWING LEARNEID MEMBERS:

i
[
&

PRESENT

1) Shri P. Buragohain. A.LS.
District & Sessions Judge. Goalpara.

0

2) Md. Faruk Alom.,
Deputy Commissioner I/C. Goalpara

3) Shri A, Basumatary
Addl. Supdt. ol Police (HQ). Goalpara
RESOLUTION

Review committee has been held in the Tail premises of District Jail. Goalpara on

19-11-16 with the begimning aof this meeting the Jlail authority. Goalpira has placed the staff
position and prisons population as on 19-11-16 betore the cammitiee.

We have gone through the said Tist and have found that ne 1 a single case is found
fit to be considered lor release of UTPs in terms of section 436 (A) Cr P

As such. this committee meeting ends wilh a direction *» the Jail. Authority to
canyene such meeting afler expiry of three months so that new cas. < can be taken up for
condideration in the light ol the said section to provide relief to the deserying inmates.

I'he meeting ended with vote of thanks from the chair.

| Qc{[-

( P Bur. zohain )
Chairman. U TPs | oview Commiltee.
Cu
District & Session- ludge. Goalpara
Memo No. D.1.G/ 7 l k{ %""L-l 6 Dated Goalpara the Q ¢ November/2016

Copy forwarded to :-

1} The Joint Secretary to Govt. al India. Ministry of Home Affairs (CS. Division) 5" Floor,
NDCC-TT Building Jai Sing Road. New Delln for favour of informati i,

2} The District Magistrate. Goalpara for information.

The Superintendent of Police. Goalpara for information.
vA) The Superintendent of District Jail. Goalpara for intormation and necessary elcli/(an.

: &/

(. Burag +hain)

Ld

Charman. UTPs oview Committee.,
Cun

District & Sessio - Judge. Goalpara

W :
. '-)?N\ : éﬂ/{ %
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“MINUTES OF THE QUARTERLY REVIEW COMMITTEE MEETING OF UTPS HELD ON #9-02-201% IN

THE OFFICE CHAMBER OF SUPDT. OF H)ISTRICT JAIL GOALPARA IN PRESENCE OF THE
FOLLOWING LEARNED MEMBERS.

PRESENT

1) Shri P. Buragohain, A.J.S.
District & Sessions Judge, Goalpara.
2) ShriJ.V.N. Subramanam, I.P.S.
District Magistrate, Goalpara.
3) Shri A. Sinha, A.P.S.
Supdt. of Police, Goalpara.
4) Shri B.K. Goswami, ACS
Addl. Depuity Commissioner cum Election Officer, Goalpara.

i ' RESOLUTION

Review Committee meeting was held in the Jail premises of the District Jail, Goalpara At
the beginning of this meeting the Jail authority, Goalpara has nlaced the staff position-and prisons population
before the committee as on 18-02-2017 and it appears that in tl ¢ Detention Centre Cum- District Jail, Goalpara
215 Nos. of Declared Foreign Nationals are lodged as the Distri.t Jail, Goalpara is also declared detention centre
. It is to be mentioned that out of 215 nos. D.F.Ns dertained in ti ¢ detention centre, Goalpara, 08 (eight) nos. are

allowed to be shifted to detention centre, Jorhat while another )8 (eight) are to be shifted to detention centre,
Dibrugarh.

The Jail authority has also placed a list of U I'Ps who have been detained in the Jail as on 18-
02-2017 . We have gone througl) the said list and found that n 't a single case is found fit to be considered for
release of UTPs in terms of sec. 436(A) Cr.P.C. But one UTP of Chirang Court viz Lakhiram Kisko. has been
detained for more than 5 (five) years i.e. from 22-09-11 in connection with Sessions C/No. 42(S)/15, U/S
395/397 1.LP.C. Moreover, one another UTP viz Rohit Marak |:..s a case pending in the Hon’ble Court of Addl.
D-M. (Judicial), North Garo Hills, Meghalaya along with two o: .¢r cases of Goalpara Judicial Court.

The committee ends with a direction to 1< Jail authority to convene such meeting after
i %

expiry of three months so that new cases can be taken up for consideration in the light of the said section to

provide relief to the deserving inmates.

The meeting ended with vote of thanks fron: the chair.

¢} ~( P. Buragohain)

Chairman. UTPs Review Committee,
Cum
District & Sessions Judge, Goalpara.

Memo No.D.J.G/ 7 5 O'l -l—-f 2/ ‘Dated Goalpara the }6\) } Feb/17

Copy forwarded to:-
1) The Joint Secretary to the Govt. of India, Ministry of Hcine Affairs (C.S. Division) 5%,
Floor, NDCC-II Building Jai Singh Road, New D¢lhi fc - ravour of information.

2) . The District Magistrate, Goalpara for favour of informa:ion.
3) The Superintendent of Police, Goalpara for information.
o) The Superintendent of District Jail, Goalpara for inform.:tion and necessary action. e

G

( P. Buragohain)
Chairman. UTPs Review Committee,
Cum
District & Sessions Judge, Goalpara.

L/"V 5 ('1),1!3
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1) ON_20-05-17 IN

MINUTES OF THE QUARTERLY REVIEW COMMITTEE ME! [ING OF UTPS HEL,
'SENCE Of THE

THE QFFICE CHAMBER QF SUPDT. OF DISTRICT JAIL GOALPARA IN PRE

FOLLOWING LEARNED MENBERS

1) Shei P Buragolmin. A.lS.
District & Sessions Judge, Goalpara,
2) Md. Ginar Sharif. ACS
Addl. Deputy Commissioner, Goalpara.
3) Sri Dilip Kr. Baruah, APS
Dy. Superintendent of Police (H.Q.), Goalpara

RESOLUTION

Review Committee meeting has been held in the lail premises of District Jail. Goalapara
on 20-05-17  and in this meeting nl!‘ the members remained pro<ent including the Officials of the Jail
authority. The Jail authority has placed in the meeting a printed list of the inmates who have been detained in
fail as Under Trial Prisoners. We have gone through the said list an-1 have found that not a single case is fit to
be considered for release of UTPs in terms of scc. 436(A) Cr P As such the committee ends with a
direction o the Ja:l authority to convene such meeting after expiry I three months so that new cases can he
taken up for cansideration in the light ot the said section w provide “olief 1w the deserving inmates,

The mater of shifting of UTPs namely Prancswar Khaklary @ Prosad Khaklary and Nazrul

AN from this Jail was discussed in the meeting. Apprehended UTP  Praneswar Khaklary «¢ Prosad Khaklary
and Nazrul Ali were arrested by Rangjuli P.S. and Matia P.S. resp:ctively and sent 10 this Jail by the Addl.

District Magistrate, Goalpara on 01-03-17 and 06-05-17 respectivelv. UTP Praneswar Khaklary ‘@ Prosad

Khaklary has case pending in the [lonble Spl. Judicial Magistrate Assam, Ghty (G R. C/No. 2389/02) and

thar of L'TP Nazrul Ali in the Hon'ble Court of Sub-Divisional I. icial Magistrate. Rangia. Kamrup (G.R.

C/MNo 165/09). Several correspondences were made from District ‘!i(“iuulpuru authority for the production
of the said UTPs. But the same has vet ta he possible. Besides, or - more UTP by name Nayan Kr. Barman
was released on bail on 28-04-17 in connection with Sessions € No. 134/16 and has no case pending in
Gaalpara Court., But has been detained since then in connection with Szl.rthehari P.S. C/No. 231414 pending in
the Hon'ble Court of Judicial Magistrate | Class. Barpeta. W.T Vlessages were sent [rom Goalpara Jail
authority. But yet to come any reply. )

Further it is intimated the members that the Diarict Legal Services Authority, Goalpara
will be provided tund for infusion1 to the needy UTPs/Convicts as per prescription prescribed by the Doctor.

The meeting ended with vote of thanks trom the . nan

54/ T P B ragohain)
Chairman. UTIs Review Conimittee.
Cum
istrict & Sessons Judge. Goalpara

Mema No Ty =~ AD0 — Pevol Date. Goalpara the ™ 3@ Mav/2017.
Cope lorwarded to-

h The Joint Secretary ta the Govt, of India. Ministry of Home < Itairs (C.8. Division) 5°
Floor, NDCC-IT Building Jai Singh Road, New Delhi for fav e of information.

) The District Magistrate. Goalpara for information
Al Ihe Superimtendeni ol Police. Goalpara for mfornmation
w4 Lhe Supenstendent of Distiet Jail Goalpara for information md neeessary action.

4
ik
o P Baragohain)
Chairman, UTPs Review Committee,
Cum

Distiet & Sessions dee, Goalpara.

(M‘\.
g
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MINTES OF THE QUARTERLY REVIEW COMMITTEE MEETING OF UTPS HELD ON
19-08-17 IN THE OFFICE CHAMBER OF SUPERINTENDENT OF DISTRICT JAIL
GOALPARA IN PRESENCE OF THE FOLLOWING LEARNED MEMBERS:

PRESENT

1) Shri P. Buragohain, A.J.S.
District & Sessions Judge.Goalpara.

2) Md. Nur- Hussain,
Addl. Deputy, Commissioner. Goalpara

3) Shr1 Al Basumatary
Addl. Supdt. of Police (HQ), Goalpara
RESOLUTION

Review committee has been held in the Jail premises of . istrict Jail, Goalpara on

19-08-17 with the beginning of this meeting the Jail authority, Gé: iplaced the staff

position and prisons population as on 19-08-17 (Morning) betore the Gonu

We have gone through the said list and have ‘ound that notsa single'case is found
fit to be considered for release of UTPs in terms of section 436 (A) Cr P.C.
[t comes to the notice of the committee that UTPs Jiban Newar, Narendra Marak.

Rahul Hussain. Haidor Ali, Shahjahan Ali, Bolodev Hazov ary, Lach

sumatary-and Abhijit

Basumatary have completed statuary period but no charge sheet has erefore. the

comniittee requests the Aleka Magistrates to release: ies or

without sureties,
The committee decides to request the Inspector General of Prisons, Assam,
Khanapara. Ghty-22 to provide a spacious vehicle to this Jail to be used as Ambulance to bring
the sick inmates to Civil Hospital, Goalpara or to G.M.C.H, Ghty or to any other referral hospital.
The committee meeting ends with a direction to the —Jaili; Authority to convene
such meeting after expiry of three months so that new cases can be takenﬁufpwsf'm!con‘sideration in
the light of the said section to provide relief to the deserving inmates. ‘

The meeting ended with vote of thanks from the chair.

<d/- }

( P. Buragohain)
Chairman
L TPs Review Committee
Cum
District & Sessions Judge, Goalpara
' Cont.

W?)
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Memo No. D.J.G/ ngq — 92_  Dated Goalpara the ,({\H' Tiss -
Copy torwarded to :-

1) The Joint Secretary to Govt. of India, Ministry of Home Affairs (C.S. Division) 5th Floor,
NDCC-II Building Jai Sing Road, New Delhi for favour of information.

) The District Magistrate, Goalpara for information.

) The Superintendent of Police, Goalpara for information.

) The Superintendent of District Jail, Goalpara for information and nelqzess_ax');actiox1.

TRE

2
3

( P. Buragoha
Chairman
| ITPs Review Committee
Cum |
District & Sessions Judge, Goalpara

ZoTein
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MINUTES OF THE QUATERLY REVIEW COMMITTEE MEETING OF UTPS HELD ON 20-11-17 IN THE OFFICE

'CHAMBER OF SUPERINTENDENT OF DISTRICT JAIL, GOALPARA IN PRESENCE OF THE FOLLOWING

LEARNED MEMBERS:

1. Sri P. Buragohain A.].S District & Sessions Judge, Goalpara.

o

. Sri Satya Jyoti Baruah A.C.S Addl. Deputy Commissioner. Goalpara.
3. Sri A. Basumatary A.P.S Addl. Superintendent of police, Goalpara.
4. Smti. Banti Talukdar A.C.S. I/C Superintendent of District Jail. Goalpara.

RESOLUTION

Today, the Review Committee meeting is held in the vpremises of District ‘Jail,
Goalpara at 4 pm. The Committee after reviewing the list of inmates of District Jail, Goalpara, ;
presented by the Jail Authority, could not find a single case fit to be éonsidered for release of
UTPs as per the provisions of Sec. 436 (A) of Cr P.C. F he Committee further noticed that,
présently there are 242 Nos. of Declared F oreign Nationals in the Detention Center Cum District
Jail, Goalpara.

The Jail Authority has informed the con'mittee that out of them 28 (twenty
eight) Nos. of Bangladeshi Nationals including one Pakis:ani and one Myanmar national are -

resorted to hunger strike w.e.f 13-11-17 demanding their early deportation to their native

Country. They also complained that they have been detained in the Detention Center eyg;
completion of their connection period. It is also informed that during hunger strike necessary
arrangement of maintenance of low & order & security including Medical check -up w'erék made
by the District Administration in cooperation with jai] authority and Palice Admi-ﬁié{ré;fidn,
Goalpara and after a amicable settlement with Declared Foreign Nationals, they«.have/:Withd‘r.aan

A2

their hunger strike on 14-11-17.



In this regard the Committee decided to request the Government of Assam to take
necessary steps for early deportation of DFNs to their native (Countries.

The Committee has also decided to request the Joint Director'o-f Health Service,
Goalpara to depute one Medicine specialist from Civil Hospital, Goalpara for health Check- up
of inmates at least twice in a week.

The CoMinee meeting ends with a direction to the Jail Authority to convene
such meeting after expiry of three months, so that. new cases can be taken up for co'nsideration in
the light of the said section to provide relief to the deserving inmates. .

The meeting ended with vote of thanks from the Chair i)erson.

Sdj— ,
Chairman, UTPs Review Committee

Cum

District & Sessions Judge, Goalpara

Memo No. DIG/ 5¢24 . 2¢ Dated Goalpara the 13™ December,2017.
Copy forwarded to :-
1. The Joint Secretary to the Govt. of India, Ministry of Home Affairs (C.S. Division) 5t
Floor, NDCC-II Building Jail Singh Road, New Delhi for favour of information. -
2. The Secretary to the Govt. of Assam, Home Department, Dispur, Guwahati ~ 6. s
3. The District Magistrate, Goalpara for information. -
4. The Superintendent of Police, Goalpara for information.
37 The Superintendent of District Jail, Goalpara for information and necessary

-
™ 3 ¥ i
7 3 !
e - A

Chairman; UTPs Review Committée ~

. .Cum

District & Sessions Judge, Goalpara..

G
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(1)
MINUTES OF MEETING OF THE REVIEW COMMITTEE FOR UTP HELD
ON 28.02.2018.

Today a meeting of Review Committee for Under Trial Review Committee (UTF)
was held in the District Jail, Goalpara at 3.30 P.M. In pursuance to the letter letteir No.
ASLSA-114/2010/Pt-1/960 dated 26.04.2017 of Assam State Iegal Services Authority and
NALSA letter No. F. No. L/10/2015 dated 14.03.2016. In the meeting various subjeci related
to inder Trial Review Prisoned’s (UTP) of the Goalpara were discussec as meutioned in the
above referred letter.

1) In the meeting no beneficiary found u/s- 436A of Cr. P.C..
2) No UTP is found in Jail, under compoundable nature. -

3) No UTP is found who are first time male offenders between ihe ages 19 and
21 years and in custody for the offence punishable with less than 7 years of

the imprisonment and have suffered at least 1/4" of the maximum sentence

possible.
4) No UTP found u/s 107,108,109,151 of Cr. P.C. . 3
Eatriid
5) 5 Nos. of UTPs are found who have been granted bail, but not released for* - cor
MA

lack of suitable bailor and the list has been furnished to the Hon'ble Peputy
Commissioner, Goalpg}a to communicate with the family members of the said
UTPFs.

6) Mr. Ranjit Ch. Baisya, Superintendent of District Jail, Goalpara has submitted
the list of all UTPs and the committee has also gone through the list of UTPs
prepared by the Jail Authority showing the date of admission as well as period
of detention for invoking the provisions u/s 437 (6) of Cr. P.C. As l:i)mpulsory
bail to the UTP in case the trial by Magistrate is not complete’ within six
months from ﬂ%e date of commencement of the trial; but no such case has

been detected.

The meeting concluded with thanks all the present members.



(2)
Sl ! Signature
No.
1 Chairman, D.LSA., Chairman
Goalpara. N/
2 ifc Deputy Commissioner, % Member
Goalpara. ’}{{\Q\ﬂ
3 i/c Superintendent of ' Member
Police, Goalpara. 254
4 Secretary, D.LS.A, 0 "y ™ | Member
- Goalpara. g B
5 Superintendent of District Member

Jail, Goalpara.

W ™ e
VLS

-
>
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OFFICE OF THE DISTRICT & SESSIONS JUDGE-CUM-CHAIRMAN,

DIS'I‘RICT LEGAL SERVICES AUTHORIW:!S:II:lSHH"ulll"“l""GOA]:JPARA-
NO.DLSAG/ /& 2= /ﬁfa@/Dated Goalpara the /9/Y June, 2018.

From: i/c District & Sessions Judge-Cum-Chairman,

District Legal Services Authority, Goalpara.
To

1. The Deputy Commissioner, Goalpara.

2. The Superintenderit of Police Goalpara,

3. The Superintendent of District Jail, Goalpara.
Sub.  Forwarding .
Ref. ’ Minutes of meeting of the Under Trial Review Committee dated 24.05.2018.
Sir,

I am forwarding herewith a copy of above referred Minutes of meeting of the

Under Trial Review Committee dated 24.05.2018 for your kind information and

necessary action.

Enclosed as above.

Yours faithfully,

&

i/c District & Sessiciis Judge-Cum-Chaiﬁﬁein,
District Legal Services Authority, Goalpara.



(1)
MINUTES OF MEETING OF THE REVIEW COMMITTEE FOR UTP HELD ON
24.05.2018.

Today a meeting of Review Committee for Under Trial Review Committee (UTP)
was held in the District Jail, Goalpara at 3,30 P.M. In pursuance to the letter No. ASLSA-
114/2010/Pt-1/960 dated 26.04.2017 of Assam State Legal Services Authority and NALSA
letter No. F. No. L/10/2015 dated 14.05.2016. In the meeting various subject related to
Under Trial Review Prisoner’s (UTP) of the Goalpara are discussed as mentioned in the

above referred letter.
1) In the meeting no beneficiary found u/s- 436A of Cr. P.C..
2) No UTF is found in Jail, under compoundable nature crimes.

3) No UTP is found who are first time male offenders bétween the ages 19 and
21 years and in custody for the offence punishable with less than 7 years of the

imprisonment and have suffered at least 1/4" of the maximum sentence possible.
4) No UTP found u/s 107,108,109,151 of Cr. P.C.

5) 01 No. of UTPs are found who have been granted bail, but could not be
released due to lack of suitable bailors and the list has been furnished to the Hon'ble
Deputy Comumissioner, Goalpara to communicate with the family members of the
said UTPs..

6) Mr. Ranjit Ch. Baisya, Superintendent of District Jail, Goalpara has submitted
the list of all UTPs and the committee has also gone through the list of UTPs

prepared by the Jail Authority showing the date of admission as well as period of

detention for invoking the provisions u/s 437 (6) of Cr. P.C. As Co_mpq'jM
the UTP in case the trial by Magistrate is not complete within six mont

date of commencement of the trial; but no such case has been detected.

The meeting concluded with thanks all the present members.

&

i/c District & Sessions judge-Cum—Chalrma,n
District Legal Services Authority, Gdalbafé;

113
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S1 | Correctional Home | Male | Female | Total | Overcrowding

No. DFNs | DFNs Percentage

1. Central Jail, 86 38 124 |95.37
Jorhat

2. Central Jalil, 246 87 333 [98.39
Tezpur

3. Central Jail, 56 0 56 84.85
Dibrugarh

4. Central Jail, 99 9 108 |134.44
Silchar

5. District Jail, 0 153 153 |121.19
Kokrajhar

6. District Jail, 237 0 237 |118.10
Goalpara

Table: Indicating the rate of overcrowding in the notified detention centres of
Assam based on data provided by the Inspector General of Prisons, Assam
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To ' Date: Thursday, April 11,2018

The Inspector General of Prisons

Khanapara
Guwahati-781002
Assam

Sub: Prayer for approval of the translated handbook for prisoners

Respected Sir,

We, at Pratidhawni, the Free Legal Service and Awarenesps Centre of Studio Nilima,
Collaborative Network for Research and Capacity Building is a registered non-profit
organisation based in Guwahati, Assam. Pratidhwani (The Echo) is envisioned as a
pilot project of the Free Legal Awareness and Services campaign of Studio Nilima. By
situating itself in the correctional homes of the State, Pratidhwani strives to provide
both advice and assistance and facilitate effective legal services for an inmate.
Pratidhwani aims to build a bridge between the inmates in need of legal support and
practicing lawyers through a medium of paralegals and volunteers. The project will
firstly provide the necessary legal knowledge to the inmates and secondly provide a
mechanism for the inmates to get their legal issues addressed by professionals, when
necessary. | ‘

We at Studio Nilima, had the privilege with your kind co-operation to visit various jails
such as Morigaon District Jail, Guwahati Central Jail, Mangaldoi District Jail for
providing free legal services and legal awareness to the inmates of the jails. We are
extremely grateful to the Office of the Inspector General of Prisons, respective District
Legal Services Authorities and the Jail Authorities of the jails for providing their utmost
co-operation to the members of Studio Nilima. We propose to continue our efforts and
seek your further guidance in this regard.

We want to circulate a translated handbook comprising provisions of the Model Prison
Manual 2016 and Assam Jail Manual in order to provide information regarding certain
provisions. We therefore request you to approve the same and help us in continuing
our endeavours in the coming days.

CsTUDIO

COLLABORATIVE NETWORK FOR RESEARCH AND CAPACITY BUILDING
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We look forward towards realising our shared vision of providing effective legal service
to persons in custody under your able guidance and co-operation.

Thanking you.

. "
“p‘\%'

Sincere Regards,

Juri Hazarika

Project Manager

Pratidhwani Free Legal Services and Awareness Centre
A Unit of Studio Nilima B
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GOVERNMENT OF ASSAM
ASSAM PRISON HEADQUARTERS KHANAPARA, GUWAHATI
No.PRI.88/2018/2 Dated Guwahati the 27" April, 2018
From : Inspector General of Prisons, Assam
Khanapara, Guwahati.
T The Project Manager,
Pratidhwani Free Legal Services and Awareness Centre,

A Unit of Studio Nilima, Damayanti Mansion,
Satya Bora Lane, Dighalipukhuri East,
Guwahati-781001.

Sub Translated handbook for prisoners.
Ref : Letter No.Nil dated 11-04-2018.
Sir / Madam,

In inviting a reference to the subject cited above, I am to say that Model
Prison Manual, 2016 and Assam Jail Manual are Government documents and no persons / |
organizations are allowed to print / copy or translate these documents. Further, it is also
informed that the provision of the Jail Manual which are essential for the inmates are
explained to them by the Jail authority at the time of their admission into the Jail.

However, it will be highly appreciable if your organization take efforts to
provide legal assistance to those prisoners, particularly the undertrials, who are unable to

avail legal help to prosecute their cases in the Court due to their financial hardship.

Yours faithfully,

@1\\&@

nspector General of Prisons, Assam
Khanapara, Guwahati
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O Date: Monday, May15th 2018

Ta
The Inspector General of Prisons
Khanapara
Guwahati- 781002
Assam

Subject: Translated handbook of Jail Manuals for being made available to the
prisoners in Assam Jail y 71

Ref: Your Letter no PRI.88/2018/2 dated 27.4.2018

Dear Sir,
We, thank you for your reply to our letter dated 11.4.2018 regarding the translated

handbook. With your kind co-operation, our team have had the privilege to visit
various jails such as Morigaon District Jail, Guwahati Central Jail, Mangaldoi District
Jail, Jorhat Central Jail, Jorhat Open Jail and Goalpara District Jail, for providing free
legal services and legal awareness to the inmates of the jails. We are immensely
grateful to the Office of the Inspector General of Prisons and the Jail Administrations
for the kind co-operation in this regard and hope to receive the same support in
future as well.

We have noted your contention that the Model Prison Manual 2016 and the Assam
Jail Manual being government documents are not allowed to be printed/ copied or
translated by any person or organization. In cohnection_ to that, we would like to
state certain directions passed by the Supreme Court of India in a catena of cases,
which will throw further light on the matter.

" The Hon'ble Supreme Court of India in “Sunil Batra II v. Delhi
Administration, [(1980) 3 SCC 488]' has mentioned in paragraph 39 of the
judgement passed in 20 December, 19@¢mat “Law In the books and in the courts is

=,

STUDIO
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of no help unless it reaches the prisoner in understaricable language and available
form. We, therefore, draw the attention of the State ts the need to get ready a
prisoners’ handbook in the regional language and make them freely
available to the inmates. To know the law /s the first steps to be free from fear of
uniaw.” In the same judéément in paragraph 43 it is mentioned that “/arge notice
boards displaying the rights and responsibilities or prisoners may be hung up in
prominent places within the prison in the language of the people.” . +:

Similarly, it has been mentioned in the paragraph 30 of judgement passed on
15/09/2017 in the case “In Re: Inhuman Cond/tlons in 1382 Prisons,
2017(11)SCALE 493”that a handbook should be rnade avarlable to the prisoner
in the local language that the prisoner understands ancl that the contents of the
handbook should be explained to the prlsoners in the event the prisoner is found to
be illiterate. It further states that “in the absence _of a p(/:i;oner having any
knowledge about his or her rights, a grievance fedressa/ mechanism is quite
meaningless.” '

Also, in “Inacio Manuel Mirandé and Ors. . .‘:‘lfatra;T
MANU/MH/0543/1988”, the court stated in paragraph 5 of the judgement “Jt /s
not enough that the law is enacted, Rules are framed and Orders are issued, but
they should be also available to the person concerned, /f required.” 1t further stated
that “ 7t will be most unfair to punish a prisoner for breach of a ru/e or a condiition
which he has no know/edge and no facilities are also available for acquiring such
knowledge. Therefore, the minimum which is expected of the Government
is to make copies of compilation and to make them available in the
libraries of the jails. Therefore, we 'direct the State Government to prepare copies
of the compilation and make them available in the libraries of the Jail and sub-jaits.”
According to the above mentioned mandates a handbook compiling laws régarding
prisons must be made available to the prisoners in the language understandable to
them. :

In relation to your contention regarding printing_and copying of Government
documents, we would like to bring to your notice that the GLR Publishing House
Guwahati have been regularly printing and circulating the Assam Jail Manual in
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English and which is being purchased by the Government of Assam. Also, the Acts
and Rules contained in the Assam Jail Manual are available online in English in the
website of Assam Prison Headquarters; the softcopy of the Assam Jail Manual is
available in the website of Public Library of India. Softcopy of the Model Prison
Manual, 2016 is also avaifable online in English on the website of Ministry of Home
Affairs. These soft copies are easily accessible, downloadable and printable. In the
Digital India as being developed under the leadership of our esteemed Prime
Minister, Shri Narendr Bhai Modi, the contention raised in your letter is not only
archaic but also contrary to the principles of transparency in public actions as Is
directed by the Hon'ble Supreme Court as well as ther GoVérnment of India and the
Gauhati High Court.

Section 3 of the Assam Official Language Act, 1960 brovides that ...,
Assamese shall be used for all or any of the official purposes of the State of Assant'.
It further adds that, '(@)al/ Ordinances ,aromu/gatéd under Art.213 of the
Constitution of India; (b)all Acts passed by the State Legislature; (c)all bills to be
introduced or amendments thereto to be moved in the State of ‘Leg/'s/ature,' and’
(a)all Orders, Regu/ations, Rules and Bye-laws /'s.f;'qed by the State Government
under the Constitution of India or any law made by Parliament or the Legislature of
the State, shall be published in the official Gazette in the Assamese language”,

Accordingly, the government needs to comply with the above mentioned
provision and take necessary action to make translated handbooks easily accessible
in prison libraries. During our visits to the various Jails, we did not find any material
to show that the mandatory directions of the Hon'ble Supreme Court of India and
Section 3 of the Assam Official Language Act, 1996 have been carried out in the
prisons‘in Assam. In the matter of the Jail Manuals in question no translated copies
of the aforesaid manuals have béen noted by us to be made available to the
prisoners in the form of handbook in the local language.

We therefore see no reason why the handbook prepared by our team should not be
used by the Government of Assam as an alternative, subject to re verification by
your office as to their contents. More so, when the same would be available to the
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Government at our cost and without any financial commitment on the part of the
Government of Assam.

We hope you will reconsider your opinion taking into account the mandates
passed by the Supreme Court of India and other provisions méntioned above, and
grant us the permission~to distribute the translated handbook prepared by the
Pratidhwani team, in prison libraries, subject to verification of contents thereon. It
would also serve our shared vision of providing effective legal servicg by facilitating
awareness amongst prisoners. We have marked a copy of this letter to the Assam
State legal Services Authority, Gadhati High Court for their information and
appropriate necessary action as the Authority may deem fit.

Thanking You,

Sincere Regar;ig ........

é%f.'),c/)

\ma

Senior Advocate &
President, STUDIO NILIMA

And
Director, Pratidhwani Free Legal Services and Awareness Centre

A Unit of Studio Nilima

C.C to:-

The Secretary, Assam State Legal Services Authority (For Information and
necessary action, we enclose the correspondence herein above)

ilay Dutta)
Senior Advocate &
President, STUDIO NILIMA

And
Director, Pratidhwani Free Legal Serv:ces and Awareness Centre

A Unit of Studio Nilima
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GOVERNMENT OF ASSAM
ASSAM PRISON HEADQUARTERS KHANAPARA, GUWAHATI
No.PRI1.88/2018/2 : Dated Guwahati the 27" April, 2018
From : Inspector General of Prisons, Assam
Khanaparag Guwahati.
The Project Manager,

Pratidhwani Free Legal Services and Awareness Centre, i
A Unit of Studio Nilima, Damayanti Mansion,

Satya Bora Lane, Dighalipukhuri East,

Guwahati-781001. -

Sub : Translated handbook for prisoners.
Ref .. Letter No.Nil dated 11-04-2018.
Sir / Madam,

In inviting a reference to the subject cited above, I am to say that Model

Prison Manual, 2016 and Assam Jail Manual are Government documents and no petsons /

-prganizations are allowed to print / copy or translate these documents. Further, it is also

informed that the provision of the Jail Manual which are essential for the inmates are
explained to them by the Jail authority at the time of their admission into the Jail.

However, it will be highly appreciable if your organization take efforts to
provide legal assistance to those prisoners, particularly the undertnals, who are unable to

avail legal help to prosecute their cases in the Court due to their financial hardship.

l Yours faithfully,

@@:\‘&Q’

nspector General of Prisons, Assam
Khanapara, Guwahati
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GOVT. OF ASSAM
ASSAM PRISON HEADQUARTERS, KHANAPARA, GUWAHATI

No. PR1.88/2018/4 Dated Guwahati, the 22" May, 2018
From : Shri Ranjan Sharma, ACS

Inspector General of Prisons. Assam
Khanapara, Guwahati

y
N Shri Nilay Dutta

Senior Advocate &
President. STUDIO NILIMA
And
- Direcior. Pratidhwani Free Legal Services and Awareness Centre
A Unit of Studio Nilima, Damayanti Mansion,
Satya Bora Lane, Dighalipukhuri East,
Guwahati- 781001

Sub Translated handbook of Jail Manuals for being made available to the
prisoners in Assam Jail

Dear Sif,
Kindly refer to your letter dated 15.3.2018 on the above subject.

We have reviewed the above matter in the lighit of your letter. There can be no two
opinions about the need to make available to the jail inmates a small handbook in
vernacular summarizing such of the provisions of Jail Manual as concern them in
particular with regard to their rights and entitlements. As regards distribution of the
proposed handbook “Apuni jancne?” among the inmates of our jails, it appears that its

contents are wholly drawn from the Model Prison Manual, 2016. In this regard I would

like to state that the Model Manual being a document prepared and suggested by the
Government of India for adoption by the individual States with such modifications as
considered appropriate by them. its provisions as such are not applicable until so adopted
and incorporated in the Siate Jail Manuals. In this context 1 would also like to inform you

that in case of Assam. the old Prisons Act, 1894 has meanwhile been replaced by the

Assam Prisons Act. 2013 and the work on formulation of the new Rules of Assam Jail

Page 1 of 3
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Manual under the new Act has just been initiated by a Committee appointed by the
Government. The Committee has also been mandated to adopt in the process the
provisions of the Govt. of India’s Model Prison Manual, 2016, in so far as they are
consistent with the aforesaid Act and with such modifications as are considered necessary
to suit the local conditions, and also giving due regard to the existing provisions of the
Assam Jail Manual to the extent of their consistency with the aforesaid Act. You will,
therefore, appreciate that distribution of the proposed handbook based on the Model
Prison Manual, 2016 may only create confusion among the Jail inmates as to their actual
entitlements as per extant rules and orders.

On enquiry, I have come to know that a booklet titled “Karabaseer hatputhi” was
brought out by this Directorate in 1990 for distribution among the jail inmates.
Unfortunately, the initiative was not followed up in subsequent times and by now the
booklet has become scarce. However, a copy of the booklet could be traced in this office
and I find that it delineates the entitlements of the jail inmates as regards their food,
clothing and bedding, interview and communication, medical aid, remission of sentence,
work and wage, etc. as per relevant rules of the Assam Jail Manual and orders issued till
then. 1 feel that this booklet needs revision and updation with some additions and
alteration including correction, and some additional aspects like legal aid, parole and
furlough, release of life convicts, etc. are also to be covered. We propose to initiate the
work so that a new version of the booklet can be brought out for the benefit of the jail
inmates of different categories, based on the Assam Prisons Act, 2013 and the existing
rules of the Assam Jail Manual, which by virtue of Section 92 (2) of the Act continue to
have effect to the extent of their consistency with the said Act and until superseded by the
new set of rules to be made under the Act.

With best regards,

Yours sincerely,
Bov
(Ranjan Sharma)

nspector General of Prisons, Assam
Khanapara, Guwahati

Page 2 of 3
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Memo No :PRI.88/2018/4-A Dated Guwahati, the 22" May,2018
Copy to: ‘
The Secretary, Assam State Legal Services Authority, Gauhati High Court,
Guwabhati-1, for kind information, with reference to letter dated 15.3.2018 from
Shri Nilay Dutta, Senior Advocate & President, STUDIO NILIMA, on the above
noted subject. ’
/

(Ranjan Sharma)
Inspector General of Prisons, Assam
Khanapara, Guwahati

Page 3 of 3
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REPORTABLE
IN THE SUPREME COURT OF INDIA

CIVIL ORIGINAL JURISDICTION

WRIT PETITION '

RE - INHUMAN CONDITIONS IN 1382 PRISONS

ORDER
Madan B. Lokur, J.
1.  Prison reforms have been the subject matter of discussion

and decisions rendered by this Court from time to time over the
last 35 years. Unfortunately, even though Article 21 of the
Constitution requires a life of dignity for all persons, little appears
to have changed on the ground as far as prisoners are concerned
and we are once again required to deal with issues relating to
prisons in the countfy and their reform.

2. As far back as in 1980, this Court had occasion to deal with
the rights of prisoners in Sunil Batra (II) v. Delhi
Administration.’ In that decision, this Court gave a very obvious
answer to the question whether prisoners are persons and whether

they are entitled to fundamental rights while in custody, although

re javalid

there may be a shrinkage in the fundamental rights. This is what

' (1980) 3 SCC 488

W.P.(C) No. 406 of 2013 Page 1



this Court had to say in this regard:

“Are prisoners persons? Yes, of course. To answer in the
negative is to convict the nation and the Constitution of
dehumanization and to repudiate the world legal order,
which now recognises rights of prisoners in the
International Covenant on Prisoners’ Rights to which
our country has signed assent. In Batra case,’ this
Court has rejected the hands-off doctrine and it has
been ruled that fundamental rights do not flee the
person as he enters the prison although they may suffer
shrinkage necessitated by incarceration.

3. A little later in the aforesaid decision, this Court pointed out
the double handicap that prisoners face; the first being that most
prisoners belong to the weaker sections of society and the second
being that since they are confined in a walled-off world their voices

are inaudible. This is what this Court had to say in this regard:

“Prisoners are peculiarly and doubly handicapped. For
one thing, most prisoners belong to the weaker
segment, in poverty, literacy, social station and the like.
Secondly, the prison house is a walled-off world which
is incommunicado for the human world, with the result
that the bonded inmates are invisible, their voices
inaudible, their injustices unheeded. So it is imperative,
as implicit in Article 21, that life or liberty, shall not be
kept in suspended animation or congealed into animal
existence without the freshening flow of fair procedure.”

4. In Rama Murthy v. State of Karnataka® this Court
identified as many as nine issues facing prisons and needing
reforms. They are:

(i) over-crowding;

2(1978) 4 SCC 494
3(1997) 2 SCC 642

W.P.(C) No. 406 of 2013 Page 2
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(i) Delay in trial;

(iii) Torture and ill-treatment;

(iv) Neglect of health and hygiene;

(v) Insubstantial food and inadequate clothing;

(vi) Prison vices;

(vii) Deficiency in communication;

(viii) Streamlining of jail visits;

(ix) Mahagement of open air prisons.
This Court expressed the view that these major problems need
immediate attention. Unfortunately, we are still struggling with a
resolution of at least some of these problems.
5. In T. K. Gopal v. State of Karnataka' this Court
advocated a therapeutic approach in dealing with the criminal
tendencies of prisoners. It was pointed out that there could be
several factors that lead a prisoner to commit a crime but
nevertheless a prisoner is required to be treated aé a human being
entitled to all the basic human rights, human dignity and human
sympathy. It was pointed out that it is this philosophy that has
persuaded this Court in a series of decisions to pfoject the need for
prison reforms. This is what this Court had to say:

“The therapeutic approach aims at curing the criminal

tendencies which were the product of a diseased
psychology. There may be many factors, including

4(2000) 6 SCC 168

W.P.(C) No. 406 of 2013 Page 3



family problems. We are not concerned with those
factors as therapeutic approach has since been treated
as an effective method of punishment which not only
satisfies the requirements of law that a criminal should
be punished and the punishment prescribed must be
meted out to him, but also reforms the criminal through
various processes, the most fundamental of which is
that in spite of having committed a critne, maybe a
heinous crime, he should be treated as a human being
entitled to all the basic human rights, human dignity
and human sympathy. It was under this theory that
this Court in a stream of decisions, projected the need
for prison reforms, the need to acknowledge the vital
fact that the prisoner, after being lodged in jail, does not
lose his fundamental rights or basic human rights and
that he must be treated with compassion and

sympathy.”

6. In this background, a letter on 13™ June, 2013 addressed by
Justice R.C. Lahoti, é former Chief Justice of India to Hon’ble the
Chief Justice of India relating to conditions in prisons is rather
disturbing. Justice R.C. Lahoti invited attention to the inhuman
conditions prevailing in 1382 prisons' in India as reflected in a
Graphic Story appearing in Dainik Bhaskar (National Edition) on
24™ March, 2013. A photocopy of the Graphic Story was attgched
to the letter.

Justice R.C. Lahoti pointed out that the story highlights:

(1) Overcrowding of prisons;

(i) Unnatural death of prisoners;

(iii) Gross inadequacy of staff and

(iv) Available staff being untrained or inadequately trained.

(<]

W.P.(C) No. 406 of 2013 Page 4
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7. Justice R.C. Lahoti also pointed out that the State cannot
disown its liability to the life and safety of a prisoner once in
custody and that there were hardly any schemes for reformation for
first time offenders and prisoners in their youth and to save them
from coming into contact with hardened prisoners.
8. Justice R.C. Lahoti ended the letter by submitting that the
Graphic Story raised an issue that needed to be taken note of and
dealt with in public interest by this Court and that he was inviting
the attention of this Court in his capacity as a citizen of the
country. We may say that Justice R.C. Lahoti has brought an
important issue to the forefront, dispelling the view:
“Judges rarely express concern for the inhumane
treatment that the person being sentenced is likely to
face from fellow prisoners and prison officials, or that
time in prison provides poor preparation for a productive
life afterwards. Courts rarely consider tragic personal
pasts that may be partly responsible for criminal
behavior, or how the communities and families of a
defendant will suffer during and long after his
imprisonment.”® :
9. By an order dated 5™ July, 2013 the letter was registered as
a public interest writ petition and the Registry of this Court was
directed to take steps to issue notice to the appropriate authorities
after obtaining a list from the office of the learned Attorney General.

10. In reply to the notice issued by this Court, several States and

Union Territories gave their response either in the form of

S Decency, Dignity, and Desert: Restoring Ideals of Humane Punishment to
Constitutional Discourse by Eva S. Nilsen, Boston University School of Law Working Paper
Series, Public Law & Legal Theory Working Paper No. 07-33
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communications addressed to the Registry of this Court or in the
form of affidavits. It is not necessary for us to detail each of the
responses. Suffice it to say that on the four issues raised by
Justice R.C. Lahoti there is general consensus that the prisons
(both Central and District) are over-crowded, some unnatural
deaths have taken place in some prisons, there is generally a
shortage of staff and it is not as if all of them are adequately and
suitably trained to handle issues relating to the management of
prisdns and prisoners and finally that steps have been taken for
the reformation and rchabilitation of prisj/):f:efs. However, a closer
scrutiny of the responses received indicates that by and large the
steps taken are facile and laci( adequate sincerity in
implementation.
11. In view of the above, the Social Justice Bench of this Court
passed an order on 13" March, 2015 requiring the Union of India
to furnish certain information primarily relating to the more serious
issue of over-crowding in prisons and improving the living
conditions of prisoners. The order passed.by the Social Justice
Bench on 13" March, 2015 reads as follows:- A

“We have heard learned Additional Solicitor General

and would like information on the following issues:

(i) The utilization of the grant of Rs.609 crores under the
13th Finance Commission for the improvement of

W.P. (C) No. 406 of 2013 © Page6
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conditions in prisons.

(ii))  The grant to the States in respect of the prisons under
the 14th Finance Commission.

(iii)  Steps taken and being taken by the Central Government
as well as by the State Governments for effective
implementation of Section 436A of the Code of Criminal
Procedure, 1973.

(iv)  Steps taken and being taken by the Central Government
and the State Governments for effective implementation
of the Explanation to Section 436 of the Code of
Criminal Procedure, 1973 and the number of persons in
custody due to their inability to provide adequate
security/surety for their release on bail.

() The number of persons in custody who have committed
compoundable offences and are languishing in custody.

(vij Steps taken for the effective implementation of the
Repatriation of Prisoners Act, 2003.

- We expect all the State Governments to fully cooperate
with the Central Government in this regard since the matter
involves Article 21 of the Constitution and to furnish
necessary information within three weeks.

List the matter on 24th April, 2015.”

12. In compliance with the aforesaid order, the Union of India
through the Ministry of Home Affairs filed a detailed affidavit dated
23™ April, 2015. It was stated in the affidavit that all States and
Union Territories were asked to provide the information as required
by this Court but in spite of reminders. and meetings, the
information had not been received from the State of Uttarakhand
and the Union Territories of Dadra & Nagar Haveli, Daman & Diu
and Lakshadweep.

13. It was stated that one of the problems faced in éggregating

the information that had been received was that management

W.P. (C) No. 406 of 2013 Page 7



information systems were not in place in a comprehensive manner.
To remedy this situation an e-prisons application was being
designed so that all essential data could be centrally aggregated. It
was stated in the affidavit that a draft project report was being
prepared through a project management consultancy so that an
e-prisons application could be rolled out with integrated
information in all States and Union Territories comprehensively for
better monitoring of the status of prisoners, particularlyv undertrial
prisoners.

14. In response to the first issue, it was pointed out in the
affidavit in the form of a tabular statement that funds were made
available under the 13™ Finance Commission for the improvement
of conditions in prisons in respect of several States. We are
surprised that no grant was allotted in as many as 19 States and in
the States where grants were allotted, the utilization was less than
100%, except in the State of Tripura.

15.  With regard to the grant under the 14" Finance Cdmmission,
it was stated that the 14™ Finance Commission had reported that
thé States have the appropriate fiscal space to provide for the
additional expenditure needs as per their requirementsv’. The 14"
Finance Commission did not make any specific fund allocation in

favour of the Central Government but the States had projected

W.P.(C) No. 406 of 2013 Page 8
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their demands individually and the tabular statement in that
regard is annexed to the affidavit. As far as the Union Territories
are concerned, apart from Delhi and Puducherry none of the Union
Territories had projected any demand.

16. With regard to the third issue regarding effective
implementation of Section 436A of the Code of Criminal Procedure,
(for short the Cr.P.C.), the affidavit stated that an advisory had
been issued by the Ministry of Home Affairs of the Government of
India on 17* January, 2013 to all the States and Union Territories
to implement the pro&isions of Section 436A of the Cr.P.C. to
reduce overcrowding in prisons. Among the measures suggested in
this regard by the Ministry of Home Affairs was the constitution of
a Review Committee in every district with the District Judge in the
Chair with the District Magistrate and the Superintendent of Police
as Members to meet every three months and review the cases of
undertrial prisoners. The Jail Superintendents were also required
to. conduct a survey of all cases where undertrial prisoners have
completed more than one fourth of the maximum sentence and
send a report in this regard to the District Legal Services
Committee constituted under The Legal Services Authorities Act,
1987 as well as to the Review Committee. It was also suggested

that the prison authorities should educate undertrials of their right

W.P. (C) No. 406 of 2013 Page 9



to bail and the Distric.t Legal Services Committee should provide
legal aid through empanelled lawyers to the undertrial prisoners for
their release on bail or for the reduction of the bail amount. The
Home Department of the States was also requested to develop a
management information system to ascertain the jaﬂ—v&ise progress
in this regard.

17. The aforesaid advisory dated 17® January, 2013 was
followed up through a letter of the Union Home Minister to the
Chief Ministers/Lieutenant Governors on 3™ September, 2014. It
was pointed out in the letter that as per the statistics provided by
the Natidnal Crime Records Bureau (NCRB) as on 31* December,
2013 theknumber of undertrial prisoners was 67.6% of the entire
prison population and that the percentage was unacceptably high.
In this context it was suggested that the provisions of Section 436
of the Cr.P.C. as well é.s Section 436A of thg Cr.P.C. had to be made
use of. It was also suggested that steps be taken to -utilize the
provisions of plea bargaining, the establighment of fast track
courts, holding of Lok Adalaté and ensuring adequate means for
the production of the accused before the Court directly or through
video conferencing. .
18.  Yet another letter was sent to the Director General of Prisons

of all States/Union Territories on 22™ September, 2014 by the
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Ministry of Home Affairs drawing attention to the directions of this
Court in Bhim Singh v. Union of India dated 5™ September,
2014° relating to Section 436A of the Cr.P.C. and to take necessary
steps to comply with the orders passed by this Court.

19. In a similar vein, yet another advisory was issued by the
Government of India on 27" September, 2014. It was averred in the
affidavit that as a result of these advisories and communications,
some undertrial prisc.iers have been relea<sd in implem‘entation of
the provisions of Section 436A of the Cr.P.C.

20. With regard to the féurth issue concerning the effective
implementation of Section 436 of the Cr.P.C., the affidavit stated
that an advisory was issued way back on 9™ May, 2011 in which it
was pointed out, inter alid, that prison overcrowding compels
prisoners to be kept under conditions that are unacceptable in light
of the United Nations Standard Minimum Rules for Treatment of
Offenders to which Iﬁdia is the signatory. It was pointed that as
per the statistics prepared by the NCRB as on 31* December, 2008
prisons in India are overcrowded to the extent of 129%. The
advisory highlighted some measures taken by some of the States to
reduce the number of undertrial prisoners, including their release
under the provisions of the Probation of Offenders Act, 1958 and

encouraging NGOs in association with District Legal Services

®* MANU/SC/0786/2014
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Committees to arrange legal aid for unrepresented undertrial
prisoners as well as to implement the guidelines issued by the
Bombay High Court in Rajendra Bidkar v. State of
Maharashtra, CWP No. 386 of 2004 (unreported decision).

21. With regard to the fifth issue relating to thé number of
persons who have been languishing in jails in compoundable
offences, a chart was annexed to the affidavit which indicated, by
and large, that quite a few States had taken no effective steps in
this regard particularly Andhra Pradesh, Assam, Chhattisgarh,
Haryana, Kerala, Mizoram, Nagaland, Odisha, Punjab, Rajasthan,
quangana, Tripura and Uttar Pradesh. The reason why many
undertrial prisoners had not been released was their inability to
provide security and surety for their release. The steps taken to
have these prisoners released from custody were not indicated in
the affidavit.

22. With regard to the effective implementation of the
Repatriation of Prisoners Act, 2003 it was stated that agreements

on transfer of sentenced persons have been bilaterally signed with

25 countries but the agreements are operational after ratification

by both sides only with respect to 18 countries. In addition,
transfer arrangements have been made with 19 countries under the

Inter-American Convention on Serving Criminal Sentences Abroad
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théreby making the total number of countries with which transfer

arrangements have been made for prisoners to 37 countries.

1423. Keeping in view the affidavit dated 23™ April, 2015 filed by

the Ministry of Home Affairs and the somewhat lukewarm response
of the States and Union Territories, the Social Justice Bench
passed the following directions on 24™ April, 2015:

“We have perused the affidavit filed by the Ministry of Home
Affairs on 23rd April, 2015 and have heard learned counsel.

The admitted position is 67% of all the prisoners in jails are
under trial prisoners. This is an extremely high percentage and
the number of such prisoners is said to be about 2,78,000 as on
31st December, 2013.

Keeping this in mind and the various suggestions that have
been made in the affidavit, we are of the view that the following
directions need to be issued:

1. A Prisoners Management System (a sort of Management
Information System) has been in use in Tihar Jail for
quite some time, as stated in the affidavit. The Ministry
of Home Affairs should carefully study this application
software and get back to us on the next date of hearing
with any suggestions or modifications in this regard, so
that the software can be improved and then deployed in
other jails all over the country, if necessary.

2. We would like the assistance of the National Legal
Services Authority (NALSA) in this matter of crucial
importance concerning prisoners in the country. We
direct the Member Secretary of NALSA to appoint a
senior judicial officer as the nodal officer to assist us
and deal with the issues that have arisen in this case.

3. For the purpose of implementation of Section 436A of
the Code of Criminal Procedure, 1973 (for short “the
Code”), tl'e -Ministry of Home Affairs has issuéd an
Advisory on 17th January, 2013. One of the
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requirements of the Advisory is that an Under Trial
Review Committee should be set up in every district.
The composition of the Under Trial Review Committee is
the District Judge, as Chairperson, the District
Magistrate and the District Superintendent of Police as
members.

The Member Secretary of NALSA = will, in
coordination with the State Legal. Services Authority
and the Ministry of Home Affairs, urgently ensure that
such an Under Trial Review Committee is established in
every District, within one month. The next meéeting of
each such Committee should be held on or about 30th
June, 2015.

4. In the meeting to be held on or about 30th June, 2015,
the Under Trial Review Committee should consider the
cases of all under trial prisoners who are entitled to the
benefit of Section 436A of the Code. The Ministry of
Home Affairs has indicated that in case of multiple
offences having different periods of incarceration, a
prisoner should be released after half the period of
incarceration is undergone for the offence with the
greater punishment. In our opinion, while this may be
the requirement of Section 436A of the Code, it will be
appropriate if in a case of multiple offences, a review is
conducted after half the sentence of the lesser offence is
completed by the under trial prisoner. It is not
necessary or compulsory that an under. trial prisoner
must remain in custody for at least half the period of
his maximum sentence only because the trial has not
been completed in time.

5. The Bureau of Police Research and Development had
circulated a Model Prison Manual in 2003, as stated in
the affidavit. About 12 years have gone by and since
then there has been a huge change in circumstances
and availability of technology. We direct the Ministry of
Home Affairs to ensure that the Bureau of Police
Research and Development undertakes a review of the
Model Prison Manual within a period of three months.
We are told that a review has already commenced. We
expect it to be completed within three months.
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6. The Member Secretary of NALSA should issue directions
to the State Legal Services Authorities to urgently take
up cases of prisoners who are unable to furnish bail
and are still in custody for that reason. From the
figures that have been annexed to the affidavit filed by
the Ministry, we find that there are a large number of
such prisoners who are continuing in custody only
because of their poverty. This is certainly not the spirit
of the law and poverty cannot be a ground for
incarcerating a person. As per the figures provided by
the Ministry of Home Affairs, in the State of Uttar
Pradesh, there are as many as 530 such persons. The
State Legal Services Authorities should instruct the
panel lawyers to urgently meet such prisoners, discuss
the case with them and move appropriate applications
before the appropriate court for release of such persons
unless they are required in custody for some other
purposes.

7. There are a large number of compoundable offences for
which persons are in custody. No attempt seems to
have been made to compound those offences and
instead the alleged offender has been incarcerated. The
State Legal Services Authorities are directed, through
the Member Secretary of NALSA to lirgently take up the
issue with the panel lawyers so that wherever the
offences can be compounded, immediate steps should
be taken and .wherever the offences cannot be
compounged, efforts should bs made to expedite the
disposal of those cases or at least efforts should be
made to have the persons in custody released
therefrom at the earliest.

A copy of this order be given immediately to the Member
Secretary, NALSA for compliance.

List the matter on 7th August, 2015 for further directions
and updating the progress made.

For the present, the presence of learned counsel for the
States and Union Territories is not necessary. Accordingly,

their presence is dispensed with.”

24.  The order dated 24™ April, 2015 maée a pointed reference to
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the extremely high percentage of undertrial prisoners and the total
numbér of prisonefs as on 31* December, 2013.

25. Reference was also made to the fact that the Bureau of Police
Research and Development had circulated a Model Prison Manual
in 2003 but since about 12 years had gone by, the Ministry of
Home Affairs was directed to ensure that the Bureau of Police
Research and Develor :1:ient undertakes a mzj’iew of the Model Prison
Manual within a period of three months. /

26. Directions were also issued for the assistance of the National
Legal Services Authority (NALSA) to assist the Social Justice Bench
and deal with the issues that had arisen in the case.

27. A direction was also issued to ensure that the Under Trial
Review Committee is established within one month in all districts
and the next meeting of that Committee in each district should be
held on or about SO‘h‘:June, 2015. NALSA Was required-to take up
the issue of undertrial prisoners parﬁcularly in the State of Uttar
Pradesh where as many as 530 persons were in custody only
becausé of their poverty.

28. Pursuant to the aforesaid order and directions, NALSA filed a
compliance report on 4™ August, 2015 in which it was stated that
steps have been taken to ensure that Under Trial Review

Committees are set up in every district anz the State Legal Services
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Authorities had also been asked to take up the cases Qf prisoners
who wére unable to furnish bail bonds and to move appropriate
applications on their behalf.

29. The compliance report stated that with regard to the
Prisoners Management System, the Ministry of Home Affairs had
already appointed a project management consultant to prepare a
detailed project report for the e-Prisons project. It was stated that
there were four prison software applic;tions that had been
developed by (i) National Informatics Centre (ii) Goa Electronic Ltd.
(ii) Gujarat Government through TCS and (iv) Phoenix for Prison
Management System in Haryana. The various applications would
be_ evaluated and discussed in a conference of the Director General
(Prisons)/Inspector General (Prisons) to be rheld on 20" August,
2015.

30. The compliance report also indicated a break-up of the
meetings of the Under Trial Review Committees that had been set
up in the various States and that reports of the mee‘ting that were
directed to be held on or about 30™ June, 2015 were still awaited
from a few States and Union Territories.

31. As regards the Model Prison Manual it was submitted that a

draft had been prepared and was circulated for comments and a

further meeting was scheduled to be held in August, 2015 to
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finalize the draft.

32. With regard to the cases of undertrial prisoners who were
unable to furnish bail bonds it was stated that as maﬁy as 3470
such persons were in custody due to their inability to furnish bail
bonds and a maximum number of such undertrial prisoners were
in the State of Maharashtra, that is, 797 undertrial prisoners. It
was stated that as many as 3278 undertrial prisoners were those
who were involved in compoundable offences and efforts were being
made to expedite the disposal of their cases. .

33. Keeping in view the compliance report as well as some of the
gaps that appeared necessary to be filled up, the Social Justice
Bench passed an order dated 7" August, 2015 requiring, inter alia,
the Under Trial Review Committee to include the Secretary of the
District Legal Services Committee as one of the members of the
Review Committee. The Ministry of Home Affairs was directed to
issue an appropriate order in this regard.

34. With regard to the Model Prison Manual, it was suggested to
the learned Additional Solicitor General appearing on behalf of the
Union of India that the composition of the Committee looking into
thé Model Prison Manual should be a multi-disciplinary body
involving members from civil society and NGOs as well as other

experts. It was also directed that the Model Prison Manual should
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look into providing a créche for the children of prisoners.

35.  With regard to the large number of undertrial prisoners in
the State of Mahar_ashtra, it was directed that the matter should be
reviewed and an adequate number of legal aid lawyers may be
appointed so that necessary steps could be taken with regard to the
release of undertrial prisoners in accordance with law, particularly
those who had been granted bail but were unable to furnish the

bail bond due to their poverty.

The order dated 7™ August, 2015 reads as follows:-

“We have gone through the compliance report filed on
behalf of NALSA and we appreciate the work done by NALSA
within the time frame prescribed.

We find from the report that the Under Trial Review
Committees have been established in large number of
districts but they have not been established in all the
districts across the country. Mr. Rajesh Kumar Goel,
Director, NALSA - the nodal officer will look into the matter
and ensure that, wherever necessary, the Under Trial
Review Committee should be established and should meet
regularly.

o We are told that the Under Trial Review Committee
consists of the District Judge, the Superintendent of Police
and the District Magistrate. Since the issues pertaining to
under trial prisoners are also of great concern of the District
Legal Services Authorities, we direct that the Under Trial
Review committee should also have the Secretary of the
District Legal Services Authority as one of the members of
the Committee. The Ministry of Home Affairs will issue a
necessary order in this regard to the Superintendent of
Police to associate the Secretary of the District Legal
Services Authority in such meetings.
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It is stated that so far as a software for the prisoners is
concerned, the Ministry of Home Affairs has appointed a
Project Management Consultant and at present there are
four kinds of software in existence in the country with
regard to prison management. It is stated that a meeting
will be held on 20™ August, 2015 with the Director General
(Prisons)/Inspector General (Prisons) to evaluate the
existing application software.

We expect an early decision in the matter and early
implementation of the decision that is taken.

It is stated that a Model Prison Manual is being looked
into since the earlier Manual was of considerable vintage.
We are told that a meeting is likely to be held towards the
end of this month to finalize the Model Prison Manual.

Learned ASG is unable to inform us about the
composition of the Committee that is looking into the Model
Prison Manual. We have suggested to him (and this
suggestion has been accepted) that a multi-disciplinary
body including members from Civil Society, NGOs
concerned with under trial prisoners as also experts from
some other disciplines, including academia and whose
assistance would be necessary, should also be associated in
drafting the comprehensive Model Prison Manual. -

To the extent possible, the Model Prison Manual should
be finalized at the earliest and preferably within a month or
two, but after having extensive and intensive consultations
with a multi-disciplinary body as above.

In the Model Prison Manual, the Ministry of Home
Affairs should also look into the possibility of having a
creche for the children of prisoners, particularly women
prisoners as it exists in Tihar Jail.

We find that the number of under trial prisoners in the
State of Maharashtra is extremely large and we also think
that there are not adequate number of legal aid lawyers to
look into the grievances of under trial prisoner. Mr. Rajesh
Kumar Goel, Director, NALSA says on behalf of NALSA that
necessary steps will be taken to appoint adequate number
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of legal aid lawyers so that necessary steps can be taken
with regard to the release of under trial prisoners in
accordance with law including those who have been granted
bail but are unable to furnish the bail bond.
List the matter on 18th September, 2015.”
36. When the matter was taken up by the Social Justice Bench

on 18" September, 2015, Mr. Gaurav Agrawal, Advocate was

-~ appointed as Amicus Curiae to assist the Social Justice Bench.

37. On that date, the learned Additional Solicitor General
informed the Social Justice Bench that the Ministry of Home Affairs
had duly written to the Directors. General of all the States and
Union Territories to ensure that the Secretary of the District Legal
Services Committee is included as a membér in the Under Trial
Review Committee. The learned Additional Solicitor General also
informed that the Model Prison Manual was likely to be made
available sometime in the middle of December, 2015.

38. It was pointed out on behalf of NALSA by Mr. Rajesh Kumar
Goel that some clarity was reqliired with respect to paragraph 4 of
the order dated 24 April, 2015. In view of this request, it was
clarified that there is no méndate that a person who has completed
half the period of sentence, in the case of multiple offences, should
be released. This was entirely for the .Under Trial Review
Committee to decide and there was no direction given for release in

this regard.
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39. With regard to the large number of undertrial prisoners in
Maharashtra who were entitled to bail, it was submitted that out of
797 such undertrial prisoners nearly 503 had been released and
that steps were being taken with regard to the remaining undertrial

prisoners.
40. The order passed by the Social Justice Bench on 18®

September, 2015 reads as follows:-

“This petition pertains to what has been described as
inhuman conditions in 1382 prisons across the country.

On our request, Mr. Gaurav Agrawal, Advocate has agreed
to assist us in the matter as Amicus Curiae since the
complaint was received by Post. The Registry should give a
copy each of all the documents in this matter to Mr. Gaurav
Agrawal.

Learned Additional Solicitor General has drawn our
attention to the order dated 7th August, 2015 and in
compliance thereof he has stated that the Ministry of Home
Affairs has written to the Directors General of all the
States/Union Territories on 14th August, 2015 to ensure that
the Secretary of the District Legal Services Committee is
included as a member in the Under Trial Review Committee. A
similar letter was written by NALSA on 11th August, 2015.
NALSA should follow up on this and ensure that it is
effectively represented in the Under Trial Review Committee.

It is not yet clear whether the Under Trial Review
Committee has been set up in every District. Learned
Additional Solicitor General and Mr. Rajesh Kumar Goel,
Director, NALSA will look into this and let us know the
progress on the next date of hearing.

As far as the software for Prison Management is cbncerned,

it is stated by the learned Additional Solicitor General that all
the Directors General of Police have been asked to intimate

W.P. (C) No. 406 of 2013 ' Page 22

147



148

which of the four available software is acceptable to them. He
further states that the software will be integrated on the cloud
so that all information can be made available regardless of
which software is being utilized. He expects the needful to be
done within a period of about two months.

We expect the Directors General of Police in every
State/Union Territory to respond expeditiously to any request
made by the Ministry of Home Affairs in this regard.

With regard to the Model Prison Manual of 2003, it is
stated by the learned Additional Solicitor General that
meetings have been held in this regard and it is expected that
the Model Prison Manual will be made available by sometime
in the middle of December, 2015. He states that people from
academia as well as NGOs are associated in the project. It is
expected that the Prison Manual will also take care of
establishing a creche in respect of women prisoners who have
children.

With regard to the release of under trial prisoners,
particularly in the States of Uttar Pradesh and Maharashtra,
as mentioned in our order dated 24th April, 2015, learned
Additional Solicitor General says that at the present moment
he does not have any instructions in this regard, but the
Ministry of Home Affairs will write to the State
Governments/Union Territories to take urgent steps in terms
of our orders.

Mr. Rajesh Kumar Goel, Director, NALSA says that legal
aid lawyers have been instructed to take steps for the possible
release of under trial prisoners in accordance with law.

Mr. Rajesh Kumar Goel has also drawn our attention to
paragraph 4 of the order dated 24th April, 2015. We make it
clear that there is no mandate that a person who has
completed half the period of his sentence, in the case of
multiple offences, should be released. This is entirely for the
Under Trial Review Committee and the competent authority to
decide and there is absolutely no direction given by this Court
for release of such under trials. Their case will have to be
considered by the Under Trial Review Committee and the
competent authority in accordance with law.
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Mr. Rajesh Kumar Goel, Director, NALSA says that steps
are being taken to appoint an adequate number of panel
lawyers.

With reference to the release of under trial prisoners, he
says that in the State of Maharashtra, as per the information
available, 797 under trial prisoners were entitled to bail and
with the efforts of the State Legal Services Authotity, nearly
503 have since been released. Steps are being taken with
regard to the remaining under trial prisoners.

Mr. Rajesh Kumar Goel, Director, NALSA says that the
Member Secretaries of the State Legal Services Authority will
be advised to compile relevant information with regard to the
cases of compoundable offences pending in the States so that
they can also be disposed of at the earliest. We expect the
States of Uttar Pradesh and Maharashtra to expeditiously
respond to the letter written by NALSA since the maximum
number of cases pertaining to compoundable offences are
pending in these States.

List the matter on 16th October, 2015.”

41. Pursuant to the aforesaid order, NALSA filed another
compliance report dated 14™ October, 2015 in which it was stated
that an Under Trial Review Committee had been set up in every
district. However, the annexure to the compliance report indicated
that no information was available from the State of Jammu &
Kashmir and in some States particularly Gujarat and Uttar
Pradesh and the Union Territory of Andaman & Nicobar Islands,
the Secretary of the District Legal Services Committee was not
made a member of the Review Committee.

42. It was also stated that the State Legal Services Authority had

been requested to appoint an adequate number of panel lawyers
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and to instruct them to take steps for the early release of undertrial
prisoners.
43. When the matter was taken up on 16™ October, 2015 the
Social Justice Bench expressed its distress ‘that only three States
had responded to the information sought by £he Ministry of Home
Affairs with regard to holding the quarterly meeﬁng of the Under
Trial Review Committee on or before 30" September, 2015.
Learned counsel appearing for the Union of India stated that the
matter would be taken up with all the State Governments with due
seriousness and it would be ensured that such meetings are held
regularly. It was also stated that the latest status report would be
filed in the second weck of January, 2016.
44. Learned amicus curiae informed the Social Justice Bench
that the Under Trial Review Committee had been set up in every
district and a representative of the District | Legall Services
Committee was included in the said Committee.
The order dated 16™ October, 2015 reads as follows:-
“It is very disconcerting to hear from learned counéel for

the Union of India that there is no information available

except from three States with regard to the release of under

trial prisoners.

A meeting of the Under Trial Review Committee was supposed

to be held on or before 30th September, 2015, but only three

States have responded to the information sought by the
Ministry of Home Affairs, Government of India.
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Learned counsel for the Union of India says that the matter
will now be taken up very seriously with all the State
Governments and the Union Territories and it will be ensured
that the meetings are regularly held in terms of the Advisories
given by the Ministry of Home Affairs at least once in every
three months.
Learned counsel for the Union of India also says that the
latest status report will be filed in the second week of
January, 2016.
In the meanwhile, learned amicus curiae informs us that the
Under Trial Review Committee has been set up in every
District and a representative of the District Legal Services
Authority has been included in all the Under Trial Review
Committees and, therefore, to this extent the order dated 18th
September, 2015 has been complied with.
List the matter on 29th January, 2016. We make it clear that
learned counsel for the Union of India should be fully briefed
in all aspects of the case.”
45. In compliance with the order passed on 16™ October, 2015
an affidavit dated 22" January, 2016 was filed by the Ministry of
Home Affairs in which it was stated that a detailed evaluation of the
software for the e-Prisons Project had been completed and
guidelines had also been circulated to all the States for their
proposals and for exercising their option for selecting the
appropriate software.
46. It was stated inn the affidavit that a provision for funds had
been made for the application software from the Crime and

Criminal Tracking Network & System (CCTNS) project and an

amount of Rs.227.01 crores had been approved for the
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implementation of the e-Prisons Project. It was stated that the
e-Prisons proposals had been received from seven States and other
States/Union Territories had been asked to expedite their proposal
for evaluation by the Ministry of Home Affairs.

47.  With regard to the Model Prison Manual, it was stated that

the revised Model Prison Manual had been approved by the

~ competent authority and it was circulated to all States and Union

Territories. The revised manual also included a provision for a
suitable créche for the children of women inmates in the prison.

48. With regard to the quarterly meetings of the Under Trial
Review Committee, the affidavit disclosed the dates on which such
Committees had met but on a perusal of the chart annexed to the
affidavit there is a clear indication that not every such Committee
met on a quarterly basis. This is most unfortunate.

49. With regard to the undertrial prisoners who could be
considered for release under the provisions of Section 436A of the
Cr.P.C., some progress had been made except in the States of
Assam, Bihar, Chhattisgarh, Goa, Karnataka, Meghalaya, West
Bengal, and the Union Territories of Dadra‘& Nagar Haveli and
Lakshadweep. It was stated in the affidavit that notwithstanding
the lack of detailed information it did appear that due to the

institutionalization of the exercise, the number of undertrial
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prisoners eligible for release under Section 436A of the Cr.P.C. had
been considerably reduced in some States.

5(5. In the hearing that took place on 29* January, 2016 it was
pointed out that considerable progress had been made inasmuch
as the Model Prison Manual had been finalized and perhaps
circulated to all the States and Union Territories; Under Trial
Review Committees had been set up in every district but
unfortunately many of such Committees were not meeting on a
regular basis every quarter; the application software for prison
management had more or less been identified but a fiﬁal decision
was required to be taken in this fegard; steps were required to be
tai(en for the release of undertrial prisoners particularly in the
State of Uttar Pradesh and the State of Maharashtra and wherever
necessary, the number of panel lawyers associated with the State
Legal Services Authority/District Legal Services Committee were
required to be increased to meet the requirement of early release of
undertrial prisoners and prisoners who remain in custody due to
their poverty and inability to furnish bail bonds. In addition, it was
pointed out that steps should be taken to ensure that wherever
persons are in custody under offences that are compoundable,
stéps should be taken to compound the offences so that

overcrowding in jails is reduced.
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51. Has anything changed on the ground? The prison statistics
available as on 31 December, 2014 from the website of uthe NCRB’
indicate that as far as overcrowding is concerned, there is no
perceptible change and in fact the problem of overgrowding has
perhaps been accentuated with the passage of time. The figures in

this regard are as follows:

Central Jails District Jails

Capacity 1,52,312 ' . 1,35,439
Actual 1,84,386 1,79,695

% 121.1% 132.7%
Undertrials 95,519 (51.8%) 1,43,138 (79.7%)

52. The maximum overcrowding is in the jail in the Union
Territory of Dadra & Nagar Haveli (331.7%) followed by
Chhattisgarh (258.9%) and then Delhi (221.6%).

53. It is clear that in spite of several orders passed by this Court
from time to time in various petitions, for one reason or another,
the issue of overcrowding in jails: continues to persist and apart
from anything else, appears to have persuadéd Justice R.C Lahoti
to address a letter of the Chief Justice of India on this specific issue
of overcrowding in prisons.

54. We cannot forget that the International Covenant on Civil
and Political Rights, to which India is a signatory, provides in
Article 10 that: “All persons deprived of their liberty shall be treated

with humanity and with respect for the inherent dignity of the

" http://ncrb.nic.in
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human person.” Similarly, Article 5 of the Universal Declaration of
Human Rights (UDHR) provides: “No one shall be subjected to
torture or cruel, inhuman or degrading treatment or punishment.”
With reference to the UDHR and the necessity of treating prisoners
with dignity and as human beings, Vivien Stern (now Baroness
Stern) says in A Sin Against the Future: Imprisonmeﬁt in the World as
follows:

“Detained people are included because human rights extend to all human
beings. It is a basic tenet of international human rights law that nothing
can put a human being beyond the reach of certain human rights
protections. Some people may be less deserving than others. Some may
lose many of their rights through having been imprisoned through proper
and legal procedures. But the basic rights to life, health, fairness and
justice, humane treatment, dignity and protection from ill treatment or
torture remain. There is a minimum standard for the way a state treats
people, whoever they are. No one should fall below it.” *

55. In a similar vein, it has been said, with a view to transform
prisons and prison culture:

“Treating prisoners not as objects, but as the human
beings they are, no matter how despicable their prior
actions, will demonstrate an unflagging commitment
to htiman dignity. It is that commitment to human
dignity that will, in the end, be the essential
underpinning of any endeavor to transform prison
cultures.”®

56. The sum and substance of the aforesaid discussion is that

prisoners, like all human beings, deserve to be treated with dignity.

*Vivien Stern, A Sin Against the Future: Imprisonment in the World 192 (1998).
’ The Mess We're In: Five Steps Towards the Transformation of Prison Cultures by Lynn
S. Branham, Indiana Law Review, Vol. 44, p. 703, 2011
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To give effect to this, some positive directions need to be issued by
this Court and these are as follows:

1. The Under Trial Review Committee i.ﬂ every district should
meet every quarter and the first such meéting should take
place on or before 31% March, 2016. The Secretary of the
District Legal Services Committee should attend each
meeting of the Under Trial Review Committee and follow
up the discussions with appropriate steps for the release
of undertrial prisoners and convicts who have undergone
their sentence or are entitled fo release because of
remission granted to therﬁ.

2. The Under Trial Review Committee should specifically lbok
into aspects pertaining to effective imi;leméntation of
Section 436 of the Cr.P.C. and Section 436A of the Cr.P.C.
so that undertrial prisoners aré released at the earliest
and those who cannot furnish bail bonds due to their
pdverty are not subjected to incarceration only for that
reason. The iJnder Triai Review Committee will also look
into issue of implementation of the Probation of Offenders
Act, 1958 particularly with regard to first time offenders so

that they have a chance of being restored and

rehabilitated in society.
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3. The Member Secretary of the state Legal Services
Authority of zvery State will ensure, in coordination with
the Secretary of the District Legal Services Committee in
every district, that an adequate number of competent
lawyers are empanelled to assist undertrial priéoners and
convicts, particularly the poor and indigent, and that legal
aid for the poor does not become poor legal aid.

4. The Secretary of the District Legal Services Committee will
also look into the issue of the release of undertrial
prisohers in compoundable offences, the effort being to
effectively explore the possibility of compounding offences
rather than requiring a trial to take place.

5. The Director General of Police/Inspector General of Police
in-charge of prisons should ensure that theré is proper
and effective utilization of available funds so that the living
conditions of the prisoners is commensurate with human
dignity. Th's also includes thé issue of their health,
hygiene, food, clothing, rehabilitationA etc.

6. The Ministry of Home Affairs will ensure that the
Management Information System is in place at the earliest
in all the Central and District Jails as well as jails for

women so that there is better and effective management of
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the prison and prisoners.

7. The Ministry of Home Affairs will conduct an annual |
review of the implementation of the Model Prison Manual
2016 for which considerable efforts have begn made not
only by senior officers of the Ministry of Home Affairs but
also persons from civil society. The Model Prison Manual
2016 should not be reduced to yet another document that
might be reviewed only decades later, if at all. The annual
review will also take into consideration the need, if any, of
making changes therein.

8. The Under Trial Review Committee will also look into the
issues raised in the Model Prison Manual 2016 including
regular jail visits as suggested in the said Manual.

We direct accordingly.

57. A word about the Model Prison Manual is necessary. It is a
detailed document consisting of as many as 32 chapters that deal
with a variety of issues including custodial Ihanagement, medical
care, education of prisoners, vocational training -and skill
development programmes, legal aid, welfare of prisoners, after care
and rehabilitation, Board of Visitors, prison computerization and so
on and so forth. It is a composite document that needs to be

implemented with due seriousness and dispatch.
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58. Taking a cue from the efforts of the Ministry of Home Affairs
in preparing the Model Prison Manual, it appears advisable and
necessary to ensure that a similar manual is prepared in respect of
juveniles who are in custody either in Observation Homes or
Special Homes or Places of Safety in terms of the Juvenile Justice
(Care and Protection of Children) Act, 2015.

59. Accordingly, we issue notice to ‘the Secretary, Ministry of
Women and Child Development, Government of India, returnable
on 14™ March, 2016. The purpose of issuance of notice to the said
Ministry is to require a manual to be prepared by the said Ministry
that will take into consideration the living conditions and other
issues pertaining to juveniles who are in Observation Homes or
Special Homes or Places of Safety in terms of the Juvenile Justice
(Care and Protection of Children) Act, 2015.

60. The remaining issues raised before us particularly those
relating to unnatural deaths in jails, inadequacy of. staff and

training of staff will be considered on the next date of hearing.

ooooooooooooooooooooooooooo

New Delhi; (R.K. Agrawal)
February 5, 2016
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ITEM NO.1B COURT NO.8 SECTION PIL (W)
(for orders)

SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS

Writ Petition(s) (Civil) No(s).406/2013
RE-INHUMAN CONDITIONS IN 1382 PRISONS

Date : 05/02/2016 This petition was called on for pronouncement of
order today.

For Petitioner (s) By Post
Mr. Gaurav Agrawal, Adv. (A.C.)
For Respondent(s) Ms. Sushma Suri, AOR

Hon'ble Mr. Justice Madan B. Lokur pronounced the
order of the Bench comprising His Lordship and Hon'ble

Mr. Justice R.K. Agrawal with the following observations:

“59. Accordingly, we issueé notice +to the
Secretary, Ministry of Women and Child Development,
Government of India, returnable on 14t Mafch, 2016.
The purpose of issuance of notice to the said
Ministry is to require a manial to be prepared by
the said Ministry that will take into'consideration
the living conditions and other issues éertaining
to Jjuveniles who are in Observation Homes or
Special Homes or Places of Safety in terms of the
Juvenile Justice (Care and Protection of Children)
Act, 2015.

60. The remaining issues raised before us

particularly those relating to unnatural deaths in
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jails, inadequacy of staff and training of staff

will be considered on the next date of hearing.”

(SANJAY KUMAR-1I) (JASWINDER KAUR)
AR-CUM-PS ‘ COURT MASTER
(Signed “Reportable’” order is placed on the file)
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About Studio Nilima

Studio Nilima is a not for profit research collective based
in Guwahati. It seeks to be at the forefront of engaging
and initiating dialogues on the contemporary public policy
concerns of the northeast of India. It brings together
lawmakers, thinkers, learners, policy makers, academicians
and practitioners from across the arts to unfold new ways of
learning, thinking, research and practice.






